Vol.  58 


No.  89 


Tuesday 
May  11, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  S300 


*****************5- DIGIT  48106 

A  FR  SERIA300S  NOV  93  R 
SERIALS  PROCESSING 
UNI V  MICROFILMS  INTL 
300  N  2EEB  RD 
ANN  ARBOR 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U  S.  Government  Printing  Office 
IISSN  0097-6326) 


MI  48106 


Tuesday 
May  11,  1993 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  and 
Philadelphia,  PA,  see  announcement  on  the  inside  cover 
of  this  issue. 


II 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 

(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 

in  the  Federal  Register. 

How  To  Cite  This  Publication;  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  June  15  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 
NW,  Washington,  DC  (3  blocks  north  of 
Union  Station  Motro) 

RESERVATIONS:  202-523-4538 


PHILADELPHIA,  PA 

WHEN:  May  25,  at  1:00  pm 

WHERE:  William  J.  Green,  Jr. 

Federal  Building, 
Conference  Room  6306-10, 
600  Arch  St. 

Philadelphia,  PA 

RESERVATIONS:  Federal  Information  Center 
1-800-347-1997 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  subscriptions 

Single  copiesA>ack  copies: 

Paper  or  fiche 
Magnetic  tapes 

Problems  with  public  single  copies 


202-783-323O 

512-1330 

312-2303 


783-3238 

312-1330 

512-2457 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-524o 

Magnetic  tapes  312-1530 

Problems  with  Federal  agency  subscriptions  323-5243 

For  other  telephone  number*,  eee  the  Reeder  Aide  section 
at  the  end  of  this  issue. 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Federal  Register 

Vol.  58,  No.  89 
Tuesday,  May  11,  1993 


III 


Agricultural  Marketing  Service 
RULES 

Milk  marketing  orders: 

New  England  et  al.,  27774 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Extension  Service,  USDA 

Air  Force  Department 
NOTICES 

Meetings: 

Scientific  Advisory  Board,  27715 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS) — 

AIDS  and  HIV  infection;  epidemiologic  research 
studies,  27734 

Coast  Guard 

RULES 

Uninspected  vessels: 

Emergency  position  indicating  radio  beacons 
Correction,  27658 

Commerce  Department 

See  Economics  and  Statistics  Administration 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Technical  Information  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27707 

Defense  Department 

See  Air  Force  Department 
See  Navy  Department 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS) 

Specialized  treatment  services  program;  nonavailability 
statements;  peer  review  organization  program; 
supplemental  care,  27692 

Drug  Enforcement  Administration 
NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Noroxymorphone,  27751 

Economics  and  Statistics  Administration 

NOTICES 

Meetings: 

Designing  the  Year  2000  Census  and  Census-Related 
Activities  for  2000-2009  Task  Force  Advisory 
Committee,  27707 


Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Independent  living  centers,  27716 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Northeast  Sustainable  Energy  Association,  27718 
Grants  and  cooperative  agreements;  availability,  etc.: 
Utilization  of  advanced  coal  technology  combustion/ 
desulfurization  solid  by-products,  27718 
Natural  gas  exportation  and  importation: 

Dartmouth  Power  Associates  Limited  Partnership,  27719 

Environmental  Protection  Agency 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27729 

Equal  Employment  Opportunity  Commission 
NOTICES 

Meetings;  Sunshine  Act.  27771 

Executive  Office  of  the  President 

See  Presidential  Documents 

Extension  Service,  USDA 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Rural  technology  and  cooperative  development; 
establishment  and  operation  of  centers,  27910 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives: 

Pacific  Scientific  Co.,  27651 
Restricted  areas,  27652 

Standard  instrument  approach  procedures,  27653,  27654 
PROPOSED  RULES 
Transition  areas,  27680 

NOTICES 

Airport  noise  compatibility  program: 

Melbourne  Regional  Airport,  FL,  27764 
Noise  exposure  map — 

Cincinnati/Northem  Kentucky  International  Airport, 
KY,  27763 

Environmental  statements;  availability,  etc.: 

Greater  Rockford  Airport,  IL,  27765 
Meetings: 

Research,  Engineering  and  Development  Advisory 
Committee,  27765 

Passenger  facility  charges;  applications,  etc.: 

Walla  Walla  Regional  Airport,  WA,  27765 

Federal  Bureau  of  Investigation 
NOTICES 

Meetings: 

National  Crime  Information  Center  Advisory  Policy 
Board.  27752 


IV 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Contents 


Federal  Communications  Commission 
RULES 

Television  broadcasting: 

Cable  television  systems — 

National  television  networks;  common  ownership 
prohibition  elimination,  27677 
Program  distribution  and  carriage  agreements;  unfair  or 
discriminatory  practices  prohibition.  27658 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Vermont,  27699 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  27729 

Applications,  hearings,  determinations,  etc.: 

Land  Rush  Communications  et  al.,  27730 
Scantland,  Janice  M.,  et  al..  27731 

Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Natural  Gas  Policy  Act: 

Outer  Continental  Shelf  Lands  Act;  implementation;  open 
access,  nondiscriminatory  transportation  of  natural 
gas  on  OCS 
Correction.  27691 
NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Great  Bay  Power  Corp.  et  al..  27719 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  27721 

Arkla  Energy  Resources  Co.,  27721 

Boston  Edison  Co.,  27722 

Carnegie  Natural  Gas  Co.,  27722 

Duke  Power  Co.,  27722 

East  Tennessee  Natural  Gas  Co.,  27722 

Florida  Gas  Transmission  Co..  27723 

Frontier  Gas  Storage  Co.,  27723 

National  Fuel  Gas  Supply  Corp.,  27724 

Natural  Fuel  Gas  Supply  Corp.,  27724 

Natural  Gas  Pipeline  Co.  of  America,  27724.  27725 

New  England  Power  Service  Co.,  27725 

Northern  Natural  Gas  Co.,  27725,  27726 

Northwest  Pipeline  Corp.,  27726 

Pacific  Gas  Transmission  Co.,  27727 

Pennsylvania  Power  &  Light  Co..  27727 

Southern  California  Edison  Co.,  27727 

Southern  Natural  Gas  Co.,  27727 

Tampa  Electric  Co.,  27728 

Trunkline  Gas  Co.,  27728 

UtiliCorp  United  Inc.,  27728 

Williams  Natural  Gas  Co..  28828 

Federal  Maritime  Commission 
NOTICES 

Agreements  filed,  etc.,  27731,  27732 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  27771 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  27771 
Applications,  hearings,  determinations,  etc.: 

Edgemark  Financial  Corp.,  27732 
First  Virginia  Banks,  Inc.,  27732 
West  Tennessee  Bancshares,  Inc..  27733 


Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
27733 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Melicope  (three  plants  from  Hawaii),  27699 

Food  and  Drug  Administration 
NOTICES 

Human  drugs: 

New  drug  applications — 

Forest  Pharmaceuticals.  Inc.;  approval  withdrawn, 
27737 

Pharmaderm  et  al.;  approval  withdrawn.  27736 
Quad  Pharmaceuticals,  Inc.,  approval  withdrawn. 
27736 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Regional  Commissioner.  Southwest  Region.  27770 

International  Trade  Administration 
NOTICES 

Antidumping: 

Bicycle  speedometers  from — 

Japan,  27707 

Helical  spring  lock  washers  from — 

Taiwan.  27709 

Interstate  Commerce  Commission 

RULES 

Rail  carriers: 

Car  hire  compensation;  bilateral  agreements  and 
arbitration  rule.  27678 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc. 

Consolidated  Rail  Corp.,  27747 
Railroad  services  abandonment: 

West  Virginia  Northern  Railroad,  Ltd.,  27748 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27748 

Pollution  control;  consent  judgments: 

Ciba-Geigy  Corp.,  27749 
Dover  City,  NH.  et  al..  27749 
Florida  Steel  Corp.,  27749 
Midwest  Solvent  Recovery.  Inc.,  27750 
Roanoke  County,  VA.  et  al..  27750 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Contents 


Land  Management  Bureau 
NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  27738 

Environmental  statements:  availability,  etc.: 

Animal  damage  control  activities  authorization  in  Utah, 
27739 
Meetings: 

Powder  River  Regional  Coal  Team,  27739 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  27740 
Wyoming;  correction,  27740 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

Advisory  Council,  27752 
Advisory  Council  task  forces,  27752 
Space  Science  and  Applications  Advisory  Committee, 
27752 

National  Commission  on  Judicial  Discipline  and  Removal 
NOTICES 

Meetings,  27753 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27753 
Meetings: 

Arts  and  Artifacts  Indemnity  Panel,  27754 
Humanities  Panel;  cancellation,  27754 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Collision  avoidance  systems;  development,  evaluation, 
and  deployment,  27766 

Motor  vehicle  defect  proceedings;  petitions,  etc.: 

Ralph  Hoar  &  Associates,  27768 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 

Computer  graphics  metafile;  revisions,  27710 
Input/output  interface  standards;  proposed  withdrawal, 
27712 

Secure  hash  standard,  27712 

Nations!  Institutes  of  Health 

NOTICES 

Meetings: 

Advisory  Committee  to  Director,  27737 

National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Meetings: 

New  England  Fishery  Management  Council,  27715 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

California  National  Historic  Trail  and  Pony  Express 
National  Historic  Trail,  CA,  27746 
National  Register  of  Historic  Places: 

Pending  nominations,  27746 


National  Technical  Information  Service 
PROPOSED  RULES 

Scientific,  technical,  and  engineering  information;  transfer 
by  Federal  agencies  to  NTIS,  27681 

Navy  Department 
NOTICES 

Meetings: 

Naval  Research  Advisory  Committee,  27715 

Nuclear  Regulatory  Commission 
NOTICES 

Meetings: 

Former  Defense  Logistics  Agency  property  in  Curtis  Bay, 
MD;  remediation,  27754 
Applications,  hearings,  determinations,  etc.: 

Gardecki,  Richard  J.,  27755 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Be  Kind  to  Animals  and  National  Pet  Week  (Proc.  6560), 
27919 

Mother’s  Day  (Proc.  6559),  27917 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 
NOTICES 

Contract  negotiations: 

Quarterly  status  tabulation  of  water  service  and 
repayment,  27740 

Securities  and  Exchange  Commission 
RULES 

Securities: 

Broker-dealer  compliance  with  self-regulatory 
organization  qualification  standards,  27656 
PROPOSED  RULES 
Securities: 

Distribution  of  foreign  securities  to  qualified  institutional 
buyers,  27686 

Spain,  exemption  of  securities  under  Securities  Exchange 
Act  for  trading  futures  contracts,  27684 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27756 

Self-regulatory  organizations;  proposed  rule  changes: 
Municipal  Securities  Rulemaking  Board,  27757 
National  Association  of  Securities  Dealers,  Inc.,  27760 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  Inc.,  27757 
Applications,  hearings,  determinations,  etc.: 

Associated  Planners  Stock  Fund,  Inc.,  27761 
Fixed  Income  Securities,  Inc.,  et  al.,  27761 
Poland  Fund,  Inc.,  27763 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Internal  Revenue  Service 


VI 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Contents 


NOTICES 

Agency  information  collection  activities  under  OMB 
review,  27770 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Sunshine  Act,  27771 


Separate  Parts  In  This  Issue 
Part  II 

Department  of  Agriculture,  Agricultural  Marketing  Service. 
27773 

Part  III 

Department  of  Agriculture,  Extension  Service,  27909 


Part  IV 

The  President,  27915 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


3  CFR  50  CFR 

Proclamations:  Proposed  Rules: 

6559  . 27917  17 . 27699 

6560  . 27919 

7  CFR 

1001  . 27774 

1002  . 27774 

1004  . 27774 

1005  . 27774 

1006  . 27774 

1007  . 27774 

1011  . 27774 

1012  . 27774 

1013  . 27774 

1030 . 27774 

1032  . 27774 

1033  . 27774 

1036 . 27774 

1040 . 27774 

1044 . 27774 

1046 . 27774 

1049  . 27774 

1050  . 27774 

1064  . 27774 

1065  . 27774 

1068 . 27774 

1075  . 27774 

1076  . 27774 

1079 . 27774 

1093  . 27774 

1094  . 27774 

1096 . 27774 

1106 . 27774 

1108 . 27774 

1124 . 27774 

1126 . 27774 

1131 . 27774 

1134  . 27774 

1135  . 27774 

1137  . 27774 

1138  . 27774 

1139  . 27774 

14  CFR 

39 . 27651 

73 . 27652 

97  (2  documents) . 27653, 

27654 

Proposed  Rules: 

71  (2  documents) . 27680 

15  CFR 

Proposed  Rules: 

1180 . 27681 

17  CFR 

240 . 27656 

Proposed  Rules: 

240  (2  documents) . 27684, 

27686 

18  CFR 

Proposed  Rules: 

284 . 27691 

32  CFR 
Proposed  Rules: 

199 . 27692 

46  CFR 

25 . 27658 

47  CFR 

76  (2  documents) . 27658, 

27677 

Proposed  Rules: 

73 . 27699 

49  CFR 

1033 . 27678 


Rules  and  Regulations 


Federal  Register 

Vol.  58,  No.  89 
Tuesday,  May  11,  1993 


27651 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-37-AD:  Amendment 
39-8573;  AD  93-09-07] 

Airworthiness  Directives;  Pacific 
Scientific  Company,  HTL/KIn-Tech 
Division,  Fire  Extinguishers,  as 
Installed  on,  But  Not  Limited  to,  Airbus 
Industrie  Model  A300,  A310,  and  A320 
Series  Airplanes;  Boeing  Model  757- 
200  Series  Airplanes  Equipped  With 
Rolls  Royce  Engines;  and  McDonnell 
Douglas  Model  DC-9-80  (MD-80)  and 
MD-11  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  supersedes  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Pacific  Scientific 
fire  extinguishers,  that  currently 
requires  testing  the  low  pressure 
indication  circuits  to  monitor  actuation 
of  the  pressure  switch  on  these 
extinguishers  and  replacement  with  a 
serviceable  extinguisher,  if  necessary. 
The  actions  specified  in  the  AD  are 
intended  to  prevent  failure  of  a  fire 
extinguisher  to  discharge  extinguishant 
in  the  event  of  a  fire.  This  action 
corrects  the  compliance  time  for 
submitting  test  reports  to  the  FAA. 
DATES:  Effective  May  11, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
May  11, 1993  (58  FR  21912,  April  26, 
1993). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pacific  Scientific  Company,  HTL/ 
Kin-Tech  Division,  Attention:  Product 
Support  Department,  1800  Highland 
Avenue,  Duarte,  California  91010.  This 


information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  On  April 
16, 1993,  the  FAA  issued  AD  93-08-06, 
Amendment  39-8553  (58  FR  21912, 
April  26, 1993),  to  require  testing  of  the 
low  pressure  indication  circuits  to 
monitor  actuation  of  the  pressure  switch 
on  these  extinguishers  and  replacement 
with  a  serviceable  extinguisher,  if 
necessary.  That  action  was  prompted  by 
reports  that  the  low  pressure  switch 
failed  to  indicate  low  pressure  when  the 
fire  extinguisher  container  was 
discharged.  The  actions  required  by  that 
AD  are  intended  to  prevent  failure  of  a 
fire  extinguisher  to  discharge 
extinguishant  in  the  event  of  a  fire. 

That  AD  requires  that  the  test  be 
accomplished  prior  to  the  accumulation 
of  500  hours  time-in-service  (on  the 
affected  airplanes  on  which  the  fire 
extinguishers  are  installed)  or  within  60 
days  after  the  effective  date  of  the  AD, 
whichever  occurs  first.  That  AD  also 
calls  for  a  submission  of  a  report  to  the 
FAA  of  the  results  of  this  test.  The 
compliance  time  for  submission  of  that 
report  was  published  inadvertently  in 
AD  93-08-06  as  “30  days  after  the 
effective  date  of  the  AD;”  however,  the 
compliance  time  for  submission  of  the 
report  should  have  been  specified  as 
“30  days  after  accomplishing  the  test." 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  AD 
93-08-06  to  correct  this  compliance 
time  in  order  to;  provide  affected 
operators  with  adequate  time  to  submit 
the  test  report  after  the  completion  of 
the  test. 

Action  is  taken  herein  to  correct  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (FAR).  The 


effective  date  of  the  rule  remains  May 
11, 1993. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corrects  a  final 
rule  in  order  to  provide  adequate  time 
for  the  submission  of  a  test  report  after 
completion  of  a  test,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8553  (58  FR 
21912,  April  26, 1993),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-8573,  to  read  as  follows: 

93-09-07  Pacific  Scientific  Company,  HTL/ 
Kin-Tech  Division:  Amendment  39- 
8573.  Docket  93-NM-37-AD. 

Supersedes  AD  93-08-06,  Amendment 
39-8553. 

Applicability:  Fire  extinguishers,  as  listed 
in  Pacific  Scientific  Alert  Service  Bulletin 
26A1106,  dated  March  10, 1993;  as  installed 
on,  but  not  limited  to,  Airbus  Industrie 
Model  A300,  A310,  and  A320  series 
airplanes,  Boeing  Model  757-200  series 
airplanes  equipped  with  Rolls  Royce  engines, 
and  McDonnell  Douglas  Model  DC-9-80 
(MD-80)  and  MD-11  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  fire  extinguisher  to 
discharge  extinguishant  in  the  event  of  a  fire, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  500  hours 
time-in-service  or  within  60  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
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first,  unless  accomplished  within  the  last  8 
months  prior  to  the  effective  date  of  this  AD, 
perform  a  test  of  the  low  pressure  indicating 
circuit  to  monitor  actuation  of  the  pressure 
switch  on  the  Ore  extinguisher  in  accordance 
with  the  Accomplishment  Instructions  in 
Pacific  Scientific  Alert  Service  Bulletin 
26A1106,  dated  March  10, 1993. 

(1)  If  the  switch  passes  the  test,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  switch  fails  this  test,  prior  to 
further  flight,  replace  the  fire  extinguisher 
with  a  serviceable  extinguisher.  This 
replacement  extinguisher  must  have  been 
inspected  previously  in  accordance  with 
paragraph  3  of  the  Accomplishment 
Instructions  in  the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane,  a  Pacific 
Scientific  fire  extinguisher  having  a  part 
number  listed  in  Pacific  Scientific  Alert 
Service  Bulletin  26A1106,  dated  March  10, 
1993,  that  has  not  been  inspected  previously 
in  accordance  with  paragraph  3  of  the 
Accomplishment  Instructions  in  Pacific 
Scientific  Alert  Service  Bulletin  26A1106. 
dated  March  10, 1993. 

(c)  For  switches  that  fail  to  pass  the  test 
required  by  paragraph  (a)  of  this  AD:  Within 
30  days  after  accomplishing  the  test,  submit 
a  report  of  the  results  of  the  test  to  the  FAA, 
Transport  Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806-2425;  or 
fax  to  (310)  988-5210.  The  report  must 
include  the  following  information: 

(1)  When  was  the  inspection  performed? 

(2)  What  is  the  part  number  of  the  fire 
extinguisher? 

(3)  What  is  the  airplane  model  and  series 
from  which  the  extinguisher  was  removed? 

(4)  Where  was  the  extinguisher  installed 
(e.g.,  Position/Location:  left  engine,  right 
engine,  auxiliary  power  unit  (APU) 
compartment,  etc.)? 

(5)  When  was  the  last  hydrostatic  check 
performed  on  that  extinguisher? 

(6)  Who  performed  the  last  hydrostahc 
check  on  that  extinguisher? 

(7)  When  was  the  last  hex  key  check  (low 
pressure  indicating  circuit  test)  performed  on 
that  extinguisher? 

(8)  Was  the  extinguisher  guard  tack 
welded,  completely  welded,  or  not  welded  to 
the  switch  housing?  The  information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  testing  and  replacement  shall  be 
done  in  accordance  with  Pacific  Scientific 
Alert  Service  Bulletin  26A1106,  dated  March 
10, 1993.  This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register,  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51,  as  of  May  11, 1993 
(58  FR  21912,  April  26, 1993).  Copies  may  be 
obtained  from  Pacific  Scientific  Company, 
HTL/Kin-Tech  Division,  Attention:  Product 
Support  Department.  1800  Highland  Avenue. 
Duarte.  California  91010.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Street, 
Long  Beach,  California  90806-2425;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington. 
DC. 

(g)  This  amendment  is  effective  May  11, 
1993. 

Issued  in  Renton,  Washington,  on  May  5, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-11078  Filed  5-10-93;  8:45  am] 

BU.UNG  CODE  M10-13-P 


14  CFR  Part  73 


[Airspace  Docket  No.  92-AWP-18] 

Change  of  Name  of  Using  Agency  and 
Controlling  Agency  for  Restricted 
Areas;  California 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  action  changes  the  name 
of  the  using  agency  and  controlling 
agency  for  R-2509,  Superior  Valley.  CA. 
It  also  changes  the  name  of  the 
controlling  agency  for  certain  restricted 
areas  located  in  California.  These  are 
administrative  changes  initiated  by  the 
U.S.  Navy  and  the  FAA.  There  are  no 
changes  to  the  boundaries,  altitudes, 
times  of  use,  or  activities  conducted 
within  the  affected  restricted  areas. 

EFFECTIVE  DATE:  0901  UTC,  July  22. 

1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-3178. 


-  3 

SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR) 
changes  the  name  of  the  using  agency 
for  R-2509,  Superior  Valley,  CA.  from 
“Commander,  George  AFB,  CA,"  to 
"U.S.  Navy,  Commander,  Naval  Air 
Warfare  Center-Weapons  Division, 

China  Lake,  CA.”  It  also  changes  the 
controlling  agency  from  “FAA,  Los 
Angeles  ARTCC”  to  "FAA,  Hi-Desert 
TRACON,  Edwards,  CA,”  for  the 
following  restricted  areas:  R-2502E  and 
R-2502N,  Fort  Irwin,  CA;  R-2505, 

China  Lake,  CA;  R-2506,  China  Lake 
South,  CA;  R-2508,  Complex,  CA;  R-  ■ 

2509,  Superior  Valley,  CA;  R-2515, 

Muroc  Lake,  CA;  and  R-2524,  Trona, 

CA.  These  are  administrative  changes 
initiated  by  the  U.S.  Navy  and  the  FAA. 

I  find  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  Section  73.25  of 
Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3. 1993. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  is  an  administrative 
change  and  does  not  affect  the 
boundaries,  altitudes,  times  of  use,  or 
activities  of  the  restricted  areas. 

Accordingly,  this  action  will  have  no 
effect  on  current  air  traffic  procedures  or 
routing  of  civil  aircraft  operations  in  the 
area.  The  FAA,  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Navigation  (air). 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


27653 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510, 1522;  E.0. 10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 

14  CFR  11.69. 

§73.25  [Amended] 

2.  The  designation  for  “R-2509 
Superior  Valley,  CA,’’  in  §  73.25  is 
amended  by  removing  the  words  “FAA, 
Los  Angeles  ARTCC”  for  the  controlling 
agency  and  adding,  in  their  place, 

"FAA,  Hi-Desert  TRACON,  Edwards, 
CA,”  and  additionally,  by  removing  the 
words  “Commander,  George  AFB,  CA” 
for  the  using  agency  and  adding,  in  their 
place,  "U.S.  Navy,  Commander,  Naval 
Air  Warfare  Center-Weapons  Division, 
China  Lake,  CA.” 

In  addition  to  the  amendment  set 
forth  above,  in  each  designation  listed 
below  remove  the  words  "FAA,  Los 
Angeles  ARTCC”  for  the  controlling 
agency  and  add,  in  their  place,  the 
words  "FAA,  Hi-Desert  TRACON, 
Edwards,  CA”: 

(a)  R-2502E  Fort  Irwin,  CA 

(b)  R-2502N  Fort  Irwin,  CA 

(c)  R-2505  China  Lake,  CA 

(d)  R-2506  China  Lake  South,  CA 

(e)  R-2508  Complex,  CA 

(f)  R-2515  Muroc  Lake,  CA 

(g)  R-2524  Trona,  CA 

Issued  in  Washington,  DC,  on  April  30, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-11094  Filed  5-10-93;  8:45  ami 

BILLING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  27272;  Arndt.  No.  1544] 

Standard  Instrument  Approach 
Procedures:  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 


facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows. 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 


incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT AM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/P 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOT AM) 
as  a  emergency  action  of  immediate 
flight  safety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
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Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore-(l)  is  not  a  “major 
rule"  under  Executive  Order  12291;  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference.  Issued  in 
Washington,  DC,  on  April  23, 1993. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR) 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. 
L  97-449,  January  12, 1983);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25, 97.27,  97.29, 97.31, 97.33, 
and  97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 


NFDC  Transmittal  Letter 


Effective 

State 

City 

Airport 

•  FDCNo. 

SIAP 

01/12/93 

NJ 

Morristown . 

Morristown  Muni . 

3/2017 

NDB  RWY  23  AMDT  6... 

04/01/93 

SC 

Camden . 

Woodard  Field . 

3/2033 

VOR/DME-A  AMDT  3...  THIS 

CORRECTS  TL  93-09 

04/02/93 

MO 

SJkeston . 

Sikeston  Memorial  Muni . 

3/2116 

VOR  RWY  20  AMDT  2A...  THIS 

CORRECTS  NOTAM  3/1815 

* 

IN  PREVIOUS  TL. 

04/07/93 

IA 

Fairfield _ _ _ _ 

Fairfield  Muni _ _ 

3/1943 

VOR/DME  RNAV  RWY  18  AMDT 

04/12/93 

OH 

Alliance . 

Miller . 

3/2014 

1 

VOR-A  AMDT  8... 

04/12/93 

OH 

Cleveland  . . 

Burke  Lake-Front  . 

3/2013 

NDB  RWY  24R  ORIG-A... 

04/12/93 

OH 

Uma . 

Lima  Allen  County . 

3/2015 

ILS  RWY  27  AMDT  2... 

04/13/93 

SC 

Camden . 

Woodard  Field . 

3/2034 

NDB  RWY  24  AMDT  6A...  THIS 

CORRECTS  TL  93-09 

04/15/93 

NC 

Raleigh/Durham  . . 

Raleigh  Durham  International 

3/2070 

ILS  RWY  5R  AMDT  24... 

04/15/93 

NC 

Raleigh/Durham  . 

Raleigh-Durham  International 

3/2071 

ILS  RWY  23R  AMDT  7... 

04/15/93 

NC 

Raleigh/Durham  . 

Raleigh-Durham  International 

3/2072 

ILS  RWY  23L  AMDT  4... 

04/15/93 

NC 

Raleigh/Durham  . 

Raieigh-Durham  international 

3/2073 

ILS  RWY  5L  AMDT  2A... 

04/15/93 

NC 

Raleigh/Durham  . 

Raleigh-Durham  International 

3/2074 

VOR  RWY  5R  AMDT  13... 

04/15/93 

NC 

Raleigh/Durham  . 

Raleigh-Durham  International 

3/2075 

VOR  RY  23L  AMDT  14... 

04/15/93 

NC 

Raleigh/Durham  . . . 

Raleigh-Durham  International 

3/2076 

VOR  RWY  32  AMDT  3... 

04/15/93 

NC 

Raleigh/Durtiam  . 

Raleigh-Durham  International 

3/2077 

NDB  RWY  23L  AMDT  3... 

04/15/93 

NH 

Keene  . 

Dillant-Hopkins  . 

3/2059 

ILS  RWY  2  ORIG... 

04/16/93 

NC 

Raleigh/Durtiam  . 

Raleigh-Durham  international 

3/2084 

NDB  RWY  5R  AMDT  19... 

04/19/93 

MO 

Kansas  City . . . . ; 

Kansas  City  Downtown . 

3/2112 

NDB  RWY  19  AMDT  16A... 

04/21/93 

NC 

Ocracoke . 

Ocracoke  Island  . 

3/2173 

NDB-A,  AMDT  1... 

04/21/93 

TX 

Sinton  . . . . , 

San  Patricio  County _ _ ; 

3/2149 

VOR/DME  RWY  14  ORIG... 

(FR  Doc.  93-11086  Filed  5-10-93;  8:45  ami  14  CFR  Part  97 

BtUJNa  CODE  4910-13-M 

[Docket  No.  27271;  Arndt  No.  1543] 

Standard  Instrument  Approach 
v  Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
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designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building.  800  Independence  Avenue 
SW..  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 

Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Brandi  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  FAA  Forms  8280-3, 8260- 

4.  and  8260-5,  which  are  incorporated 
by  reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 


special  format  make  their  verbatim 
publication  in  the  FEDERAL  REGISTER 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittaL  Some 
SIAP  amendments  in  this  rule  may  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC)  * 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  tue 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Incorporation  by  reference.  Navigation 
(Air),  Standard  instrument  approaches. 
Weather.  Issued  in  Washington.  DC  on 
April  23, 1993. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25. 97.27, 97.29, 97.31,  97.33 
and  97.35  (Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  orTACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 

§  97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  July  22. 1993 

Bowling  Green  KY,  Bowling  Green-Warren 
County  Regional,  VOR  RWY  3,  AmdL  13 
Bowling  Green,  KY,  Bowling  Green-Warren 
County  Regional,  VOR/DME  RWY  21. 
Arndt  6 

Covington/Cincinnati.  OH,  KY,  Cincinnati/ 
Northern  Kentucky  Inti,  ILS  RWY  27, 
Arndt.  13 

Montevideo,  MN,  Montevldeo-Chippewa 
County,  VOR  RWY  14,  Arndt  4 
Laurel,  MT.  Laurel  Muni,  VOR  RWY  22. 
Arndt.  1 

Billings,  MT,  Billings  Logan  Inti,  VOR-A 
Arndt  1 

Billings,  MT,  Billings  Logan  Inti,  VOR/DME 
RWY  28R,  AmdL  13 

Billings,  MT,  Billings  Logan  Inti,  NDB  RWY 
10L,  Arndt.  19 

Billings,  MT,  Billings  Logan  Inti.  ILS  RWY 
10L,  Arndt.  24 

Billings.  MT,  Billings  Logan  Inti,  VOR/DME 
RNAV  RWY  28R,  Arndt  1 
Livingston,  MT,  Mission  Field,  VOR/DME -B, 
Arndt  1 

Livingston.  MT.  Mission  Field.  VOR-A. 
Amdt.  5 
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Beaufort,  NC.  Michael  J.  Smith  Field,  LOC 
RWY  26,  Orig. 

Beaufort,  NC,  Michael  J  Smith  Field,  NDB 
RWY  14,  Arndt.  6 

Lincolnton,  NC,  Lincoln  County,  NDB  RWY 

23,  Arndt.  1 

Blackwell,  OK,  Blackwell-Tonkawa  Muni, 
RNAV  RWY  35,  Arndt.  2,  Cancelled 
El  Reno,  OK,  El  Reno  Muni  Air  Park,  VOR/ 
DME  RWY  35,  Orig. 

F,1  Reno,  OK,  El  Reno  Muni  Air  Park,  NDB 
RWY  35,  Arndt.  2 

Smithville,  TN,  Smithville  Muni,  NDB  RWY 

24,  Amdt.  2 

Corpus  Christi,  TX,  Corpus  Christi  Inti,  VOR 
OR  TACAN  RWY  17,  Amdt.  26 
Corpus  Christi,  TX,  Corpus  Christi  Inti,  LOC 
RWY  31,  Amdt.  4 

Corpus  Christi,  TX,  Corpus  Christi  Inti,  NDB 
RWY  13,  Amdt.  24 

Corpus  Christi,  TX,  Corpus  Christi  Inti,  ILS 
RWY  35,  Amdt.  10 

Corpus  Christi,  TX,  Corpus  Christi  Inti,  ILS 
RWY  13,  Amdt.  25 

Hondo,  TX,  Hondo  Muni,  VOR  RWY  17L, 
Orig. 

Hondo,  TX,  Hondo  Muni,  NDB  RWY  35R, 
Amdt.  3 

Greybull,  WY,  South  Big  Horn  County,  NDB 
RWY  33,  Amdt.  1 

*  *  *  Effective  May  27,  1993 
Los  Angeles,  CA,  Los  Angeles  Inti,  ILS  RWY 
25R,  Amdt.  7 

Groton/New  London,  CT,  Groton-New 
London,  VOR  RWY  5,  Amdt.  5 
Groton/New  London,  CT,  Groton-New 
London.  VOR  RWY  23,  Amdt.  7 
Groton/New  London,  CT,  Groton-New 
London,  ILS  RWY  5,  Amdt.  9 
Abilene,  KS,  Abilene  Muni,  VOR/DME-A, 
Amdt.  2 

Abilene,  KS,  Abilene  Muni,  VOR/DME 
RNAV  RWY  35,  Amdt.  2 
Baltimore,  Md,  Baltimore-Washington  Inti, 
ILS  RWY  15R,  Amdt.  13 
Baltimore,  Md,  Baltimore-Washington  Inti, 
ILS/DME  RWY  15L,  Amdt.  2 
Cumberland,  MD,  Cumberland,  NDB-A, 
Amdt.  8 

Litchfield,  MN,  Litchfield  Muni,  VOR-A, 
Amdt.  1 

Litchfield,  MN,  Litchfield  Muni,  VOR/DME 
RWY  13,  Orig. 

Litchfield,  MN,  Litchfield  Muni,  RNAV  RWY 
13,  Orig  ,  CANCELLED 
Litchfield,  MN,  Litchfield  Muni,  VOR/DME 
RNAV  RWY  31,  Amdt.  1 
New  Ulm,  MN,  New  Ulm  Muni,  NDB  RWY 
15,  Orig. 

New  Ulm,  MN,  New  Ulm  Muni,  NDB  RWY 
15,  Orig.A,  CANCELLED 
New  Ulm,  MN,  New  Ulm  Muni,  NDB  RWY 
33,  Orig. 

New  Ulm,  MN,  New  Ulm  Muni,  NDB  RWY 
33,  Orig.A,  CANCELLED 
Oshkosh,  NE,  Garden  County,  NDB  RWY  12, 
Amdt.  5 

Jaffrey,  NH,  Jaffrey  Muni-Silver  Ranch,  VOR- 
A,  Amdt.  6 

Cross  Keys,  NJ,  Cross  Keys,  VOR  RWY  9, 
Amdt.  6 

Findlay,  OH,  Findlay,  VOR  RWY  7,  Amdt.  11 
Findlay,  OH,  Findlay,  VOR  RWY  25,  Amdt. 

4 

Findlay,  OH,  Findlay,  VOR  RWY  36,  Amdt. 

5 


Findlay,  OH,  Findlay,  NDB  RWY  36,  Amdt. 
10 

Painesville,  OH,  Concord  Airpark,  VOR/ 
DME-A,  Orig. 

Painesville,  OH,  Concord  Airpark,  VOR-A, 
Amdt.  8,  CANCELLED 

Ponca  City,  OK,  Ponca  City  Muni,  LOC  RWY 
17,  Amdt.  2,  Cancelled 

Ponca  City,  OK,  Ponca  City  Muni,  ILS  RWY 
17,  Orig. 

Corry,  PA,  Corry-Lawrence,  NDB  RWY  14, 
Amdt.  3 

Leesburg,  VA,  Leesburg  Muni/Godfrey  Field, 
VOR-A,  Orig. 

Leesburg,  VA,  Leesburg  Muni/Godfrey  Field, 
VOR  RWY  35,  Amdt.  6,  Cancelled 

Leesburg,  VA,  Leesburg  Muni/Godfrey  Field, 
LOC  RWY  17,  Amdt.  1 

Luray,  VA,  Luray  Caverns,  VOR/DME-B, 
Orig. 

Mosinee,  WI,  Central  Wisconsin,  VOR-A, 
Amdt.  8 

Mosinee,  WI,  Central  Wisconsin,  VOR/DME 
RWY  35,  Amdt.  6 

Mosinee,  WI,  Central  Wisconsin,  LOC  BC 
RWY  26,  Amdt.  10 

Mosinee,  WI,  Central  Wisconsin,  ILS  RWY  8, 
Amdt.  10 

[FR  Doc.  93-11087  Filed  5-10-93;  8:45  am] 

BILLING  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-32261;  File  No.  S7-12-93] 
RIN  3235-AF76 

Requirement  of  Broker-Dealers  To 
Comply  With  SRO  Qualification 
Standards 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
a  rule  under  Section  15(b)(7)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”)  prohibiting  registered 
broker-dealers  from  effecting  any 
securities  transaction  unless  the 
associated  person  effecting  such 
transaction  is  in  compliance  with  the 
qualification  requirements  established 
under  the  rules  of  any  self-regulatory 
organizations  (“SROs”)  of  which  the 
broker-dealer  is  a  member  or  to  which 
it  is  subject.  The  rule  would  bolster 
SROs’  efforts  in  this  area,  and  is 
necessary  in  part  because  in  some  cases 
the  Commission  is  the  only  regulatory 
authority  initially  investigating  a  case  in 
which  violations  of  SRO  qualification 
standards  have  occurred.  The  rule 
would  enhance  investor  protection  by 
ensuring  adequate  competency  among 
securities  personnel  and  would  enhance 
the  Commission’s  own  enforcement 
program. 


EFFECTIVE  DATE:  June  10,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L.  D.  Colby,  Chief  Counsel,  or 
Andrew  S.  Margolin,  Attorney,  at  (202) 
272-2844,  Office  of  Chief  Counsel, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Mail  Stop  7-10, 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  The  Proposed  Rule 

On  March  19, 1993,  the  Commission 
issued  a  release  requesting  comment  on 
proposed  Rule  15b7-l.1  The  rule  would 
prohibit  any  registered  broker-dealer 
from  effecting  a  transaction  in,  or 
inducing  the  purchase  or  sale  of,  any 
security  unless  the  associated  person  of 
the  broker-dealer  effecting  such 
transaction  is  in  compliance  with  the 
standards  of  training,  experience, 
competence,  and  other  qualification 
standards  of  such  SRO  (including,  but 
not  limited  to,  submitting  all  required 
forms  and  passing  any  required  tests) 
established  by  the  rules  of  the  SRO  of 
which  the  broker-dealer  is  a  member,  or 
under  the  rules  of  the  Municipal 
Securities  Rulemaking  Board  (“MSRB”), 
if  the  broker-dealer  is  subject  to  its 
rules.  The  Commission  would  have  the 
ability  to  proceed  directly  against  any 
registered  broker-dealer  for  violation  of 
the  rule  and  seek  appropriate  civil  and, 
pursuant  to  section  15(b)(4),2 
administrative  relief,  including 
injunctions,  penalties,  cease  and  desist 
orders  and  administrative  sanctions. 

As  a  general  matter,  the  rule  concerns 
the  qualification  requirements  of  SROs 
to  which  broker-dealers  belong  or  to 
whose  rules  they  are  subject,  including 
the  rules  of  the  NASD,  the  MSRB,  the 
American  Stock  Exchange  (“Amex”), 
the  Boston  Stock  Exchange  (“BSE”),  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"),  the  Cincinnati  Stock 
Exchange  (“CSE”),  the  Midwest  Stock 
Exchange  (“MSE"),  the  New  York  Stock 
Exchange  (“NYSE”),  the  Pacific  Stock 
Exchange  (“PSE”),  and  the  Philadelphia 
Stock  Exchange  (“Phlx”).3 


1  Securities  Exchange  Act  Release  No.  32018 
(March  19. 1993),  58  FR  16151. 

2 15  U.S.C.  780(b)(4). 

3  For  example,  the  following  SRO  qualification 
rules  are  implicated  by  the  rule: 

NASD:  Qualifications  of  Members  and  Associated 
Persons;  Registered  Representatives  and  Associated 
Persons:  NASD  By-Laws,  Articles  II  and  IV 
(including  Schedule  C),  NASD  Manual  (CCH) 
1121-1124, 1151. 

MSRB:  Classification  of  Principals  and 
Representatives;  Statutory  Disqualifications; 
Information  Concerning  Associated  Persons:  MSRB 
General  Rules,  Rules  G-2,  G-3,  G— 4,  and  G-7, 
MSRB  Manual  (CCH)  If  3506,  3511,  3516,  3531. 
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B.  Need  for  the  Rule 

SRO  qualification  of  associated 
persons  of  broker-dealers  is  of 
substantial  importance  in  promoting 
compliance  with  the  substantive 
requirements  of  the  federal  securities 
laws.  It  has  been  long-standing 
Commission  policy  to  rely  principally 
on  the  SROs  in  the  formulation  and 
administration  of  qualification 
standards,  subject  to  Commission 
review  and  oversight.  In  general,  the 
Commission  has  been  satisfied  with  the 
substantive  content  of  the  SROs'  entry 
requirements  imposed  on  securities 
personnel  in  the  various  qualification 
categories.  Nonetheless,  since  1975  the 
Commission  has  had  independent 
authority  under  Section  15(b)(7) 4  to 


Am  ex:  American  Stock  Exchange,  General  and 
Floor  Rules:  Denial  of  Membership.  Rule  40  (CCH) 

*5  9244;  Examination  Requirements,  Rule  50  (CCH) 

1!  9245;  American  Stock  Exchange  Constitution. 
Article  IV,  Membership,  Section  2(b),  Approval  of 
Members  and  Persons  Associated  With  Member 
Organizations  (CCH)  f  9032. 

BSE:  Boston  Stock  Exchange  Constitution.  Article 
IX.  Membership,  Section  3  (CCH)  1 1253. 

CBOE:  Chicago  Board  Options  Exchange  Rules. 
Membership.  Chapter  HI.  Rule  3.5  (CCH)  1 2055; 
Doing  Business  With  the  Public,  Chapter  IX.  Rule 
9.1  (CCH)  D  2301;  Rule  9.2  (CCH)  1 2302;  Rule  9.3 
(CCH)  ^  2303;  Rule  9.6  (CCH)  H  2306. 

CSE:  The  Cincinnati  Stock  Exchange.  By-Laws 
and  Rules:  Article  II,  Section  4,  Exchange 
Membership — Membership  Eligibility;  Article  fl. 
Section  5 — Restrictions  on  Admittance  to  or 
Continuance  in  Membership  and  Association; 
Article  H,  Section  6 — Application  Procedures  for 
Admission  as  a  Member  or  as  an  Associated  Person 
of  a  Member;  Article  H.  Section  7 — Procedures  for 
Discontinuance  of  Exchange  Membership  or 
Association  With  a  Member, 

MSE:  Midwest  Stock  Exchange  Rules: 

Registration  and  Approval  of  Members  and  Member 
Organization  Personnel.  Article  VI,  Rule  2  (CCH) 

*3  1502;  Training  and  Examination  of  Registrants. 
Article  VI.  Rule  3  (CCH)  1 1503. 

NYSE:  New  York  Stock  Exchange,  General  Rules: 
Employees — Registration.  Approval.  Records.  Rule 
345  (CCH)  1  2345;  Limitations — Employment  and 
Association  With  Members  and  Member 
Organizations,  Rule  346  (CCH)  )  2346;  Member  and 
Allied  Member  Examination  Requirements.  Rule 
304A  (CCH)  fl  2304A. 

PSE:  Pacific  Stock  Exchange.  Rules:  Denial  of  and 
Conditions  of  Membership.  Rules  1.4(a).  1.4(b) 
(CCH) 3063,  5065;  Principal  Examination.  Rule 
1.7  (CCH)  f  3133;  Employee  Supervision.  Rule 
1.15(d)  (CCH)  1 3199;  Notification  to  Exchange. 

Rule  1.15(e)  (CCH)  J  3201;  Registered  Employees. 
Rule  1.16(a)  (CCH)  1 3211;  Registration  Procedure. 
Rule  1.16(b)  (CCH)  f  3213;  Examinations,  Rule 
1.16(c)  (CCH)  13215. 

Phlx:  Philadelphia  Stock  Exchange.  Rules:  Denial 
of  and  Conditions  to  Membership.  Rule  901  (CCH) 
12900 A. 

4  Section  15(b)(7)  generally  prohibits  any 
registered  broker-dealer  from  effecting  any 
transaction  in.  or  inducing  the  purchase  or  sale  of. 
any  security  unless  such  broker-dealer  meets 
standards  of  operational  capability  and  it  and  each 
of  its  associated  persons  meet  standards  of  training, 
experience,  competence,  and  other  qualifications 
that  the  Commission  finds  necessary  or  appropriate 
in  the  public  interest  or  for  the  protection  of 
investors.  The  provision  grants  the  Commission 
authority  to  establish  such  standards  by  rules. 


adopt  and  enforce  qualification 
standards  and  to  prohibit  broker-dealers 
from  engaging  in  securities  transactions 
unless  their  associated  persons  meet 
SRO  qualification  standards.5 

The  Commission  does  not  consider  it 
necessary  to  develop  more  demanding 
qualification  standards  than  currently 
applied  by  the  SROs.  In  order  to 
promote  investor  protection,  the 
Commission  believes,  however,  that  it  is 
appropriate  to  implement  existing 
authority  to  prohibit  registered  broker- 
dealers  from  effecting  securities 
transactions  if  their  associated  persons 
effecting  such  securities  transactions  are 
not  in  compliance  with  SRO 
qualification  standards.6  The 
Commission's  ability  to  proceed  directly 
against  such  broker-dealers  would 
supplement  the  SROs’  own  efforts  to 
maintain  a  high  level  of  competency 
and  training  of  securities  personnel  and 
thereby  significantly  strengthen  the  self- 
regulatory  system. 

The  Commission  wishes  to  emphasize 
that  it  generally  is  satisfied  with  SRO 
enforcement  of  SRO  qualification 
standards.  The  rule  would  enable  the 
Commission  to  enforce  SRO 
qualification  standards  if  unqualified 
persons  are  effecting  securities 
transactions,  but  SROs  would  remain 
the  primary  enforcement  authority  for 
compliance  with  qualification 
standards.  The  rule  is  necessary  in  part 
because  in  some  cases  the  Commission 
is  the  only  regulatory  authority  initially 
investigating  a  case  in  which  violations 
of  SRO  qualification  standards  have 
occurred. 

Finally,  the  Commission  believes  that 
it  is  necessary  to  have  the  ability,  in 
matters  where  other  related  securities 
violations  may  have  occurred,  to  bring 
an  integrated  proceeding  against  the 
broker-dealer. 


which  may  specify  that  all  or  any  portion  of  such 
standards  shall  be  applicable  to  any  class  of  broker- 
dealers  and  associated  persons.  The  provision 
further  empowers  the  Commission  to  cooperate 
with  registered  securities  associations  and  national 
securities  exchanges  in  devising  and  administering 
tests  and  to  require  registered  broker-dealers  and 
associated  persons  to  pass  tests  administered  by  or 
on  behalf  of  any  such  association  or  exchange.  IS 
U.S.C.  78o(fc)(7). 

5  See  Securities  Industry  Study  House  Report  of 
the  Subcommittee  on  Commerce  and  Finance  of  the 
Committee  on  Interstate  and  Foreign  Commerce. 

H  R.  Rep.  No.  1519.  92d  Cong.,  2d  Sess.  22  (1972). 
Since  1964.  the  Commission  has  had  authority  to 
promulgate  qualification  standards  for  broker- 
dealers  who  were  not  members  of  the  NASD.  See 
Securities  and  Exchange  Commission,  Report  of  the 
Special  Study  of  the  Securities  Markets,  H.R.  Doc. 
No.  95,  83th  Cong..  1st  Sms.  (1963)  (hereinafter,  the 
“Special  Study"). 

6  The  Commission  currently  does  not  have 
authority  with  respect  to  qualification  standards  of 
government  securities  broker-dealers. 


IL  Comments 

‘  The  Commission  received  one 
comment  letter  regarding  the  proposal 
of  Rule  15b7-l,  from  the  NYSE.7  The 
NYSE  expressed  the  concern  that  the 
rule  may  lead  to  inconsistent  or 
conflicting  interpretations  of  their  rules 
by  the  Commission. 

The  Commission  recognizes  the 
problems  that  could  potentially  arise 
from  having  more  than  one  regulatory 
entity  apply  the  same  set  of  rules. 
However,  the  Commission  is  not 
adopting  the  rule  with  the  intention  of 
creating  its  own  set  of  interpretations  of 
the  qualifications  rules  of  the  various 
SROs.  and  intends  to  respect  an  SRO’s 
exemptions  from  its  qualification  rules. 

III. jConclusion 

The  Commission  believes  that  Rule 
15b7-l  will  enhance  investor  protection 
by  prohibiting  broker-dealers  from 
effecting  securities  transactions  where 
their  associated  persons  effecting  such 
transactions  have  not  met  SRO 
qualification  requirements.  The  rule 
significantly  enhances  the 
Commission's  ability  to  ensure 
compliance  of  broker-dealers  and 
associated  persons  with  SRO 
qualification  standards,  thus  promoting 
the  policy  that  Congress  established  in 
section  15(b)(7)  of  the  Exchange  Act 
The  rule  would  also  bolster  the  SROs’ 
efforts  in  this  area  to  ensure  adequate 
competency  among  securities  personnel. 

IV.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)  of  the  Exchange  Act  * 
requires  that  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  impact  on  competition 
of  those  rules,  if  any,  and  to  balance  that 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act  The 
Commission  is  of  the  view  that  adoption 
of  the  rule  would  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,9  the 
Chairman  of  the  Commission  certified 
in  connection  with  the  proposing 
release  that  Rule  15b7-l,  if  adopted, 
would  not  have  a  significant  economic 


7  See  Letter  from  James  E.  Buck,  Senior  Vice 
President  and  Secretary,  New  York  Stock  Exchange, 
to  Jonathan  G.  Katz.  Secretary.  Securities  and 
Exchange  Commission  (May  4.  1993).  This  letter  Is 
available  for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room.  See  File  No. 
S7-12-93. 

•  15  U.S.C.  7Bw(a)(2). 

*5  U.S.C.  605(b). 
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impact  on  a  substantial  number  of  small 
entities.  The  Commission  received  no 
comments  on  this  certification. 

List  of  Subjects  in  17  CFR  Part  240 

Broker-dealers,  Securities. 

Statutory  Basis  and  Text  of  the  Rule 

In  accordance  with  the  foregoing,  title 
17,  chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77), 

77s,  77eee,  77ggg,  77nnu,  77sss,  77ttt,  78c, 
78d,  78i,  78j,  78/,  78m,  78n,  78o,  78p,  78s, 
78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

2.  By  adding  §  240.15b7-l  to  read  as 
follows: 

§240.15b7-1  Compliance  with 
qualification  requirements  of  self-regulatory 
organizations. 

No  registered  broker  or  dealer  shall 
effect  any  transaction  in,  or  induce  the 
purchase  or  sale  of,  any  security  unless 
any  natural  person  associated  with  such 
broker  or  dealer  who  effects  or  is 
involved  in  effecting  such  transaction  is 
registered  or  approved  in  accordance 
with  the  standards  of  training, 
experience,  competence,  and  other 
qualification  standards  (including  but 
not  limited  to  submitting  and 
maintaining  all  required  forms,  paying 
all  required  fees,  and  passing  any 
required  examinations)  established  by 
the  rules  of  any  national  securities 
exchange  or  national  securities 
association  of  which  such  broker  or 
dealer  is  a  member  or  under  the  rules  of 
the  Municipal  Securities  Rulemaking 
Board  (if  it  is  subject  to  the  rules  of  that 
organization). 

Dated:  May  4, 1993. 

By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-11036  Filed  5-10-93;  8:45  am) 

BILLING  CODE  M10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  25 

[CGD  87-01 6a  J 

RIN  2115-AC69 

Emergency  Position  Indicating  Radio 
Beacons  for  Uninspected  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule:  corrections. 

SUMMARY:  This  notice  corrects  a  final 
rule  previously  published  in  the  Federal 
Register  on  March  10, 1993,  concerning 
requirements  for  emergency  position 
indicating  radio  beacons  (EPIRBs)  to  be 
carried  on  certain  uninspected 
commercial  vessels. 

EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

ENS.  Stephen  H.  Ober,  U.S.  Coast 
Guard,  Survival  Systems  Branch  (G- 
MVI-3),  2100  Second  St.,  SW., 
Washington,  DC  20593;  (202)  267-1444. 
Normal  office  hours  are  from  7:30  a.m. 
to  4  p.m.  Monday  through  Friday, 
except  federal  holidays. 

SUPPLEMENTARY  INFORMATION:  This  rule 
applies  to  all  uninspected  commercial 
vessels,  but  excludes  commercial 
fishing  industry  vessels  with  galleys  or 
berthing  facilities  and  uninspected 
passenger  vessels.  Commercial  fishing 
industry  vessels  with  galleys  or  berthing 
facilities  are  already  required  to  carry 
EPIRB's  as  a  result  of  the  final  rules 
published  on  August  17, 1988  (53  FR 
31004)  and  April  19, 1990  (55  FR 
14920).  The  purpose  of  this  document  is 
to  make  corrections  to  the  final  rule 
published  on  March  10, 1993  (58  FR 
13364)  as  follows: 

Corrections: 

_§  25.26-5  [Corrected] 

(1)  On  page  133&7,  2nd  column, 
under  §  25.26-5  (b)(3),  line  3,  delete 
“(a)”  after  "§  25.26-30”. 

(2)  On  page  13367,  2nd  column, 
under  §  25.26-5(c),  line  5,  delete  “and” 
and  replace  it  with  “or”. 

§25.26-20  [Corrected] 

(3)  On  page  13367,  3rd  column,  under 
§  25.26-20(a)(2),  line  3,  delete  "(a)”  after 
"§25.26-30”. 

(4)  On  page  13367,  3rd  column,  under 
§  25.26 — 20(b)(3),  line  3,  delete  “(a)” 
after  “§  25.26-30”. 

§25.26-50  [Corrected] 

(5)  On  page  13367,  3rd  column,  under 
§  25.26-50(a).  line  1,  delete  "owner” 
and  replace  with  "master”. 


Dated:  May  4, 1993. 

R.C.  North, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  93-10965  Filed  5-10-93;  8:45  am] 

BILUNG  CODE  4910-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-265;  FCC  98-178] 

Cable  Act  of  1992 — Program 
Distribution  and  Carriage  Agreements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Report  and  Order  adopts 
rules  to  implement  section  19  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  (“1992 
Cable  Act”),  which  adds  a  new  section 
628  prohibiting  unfair  or  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming  to 
the  Communications  Act  of  1934.  The 
Notice  and  Proposed  Rulemaking 
(“Notice”),  in  this  proceeding  sought 
comment  on  provisions  that  will  govern 
access  to  multichannel  video 
programming,  as  well  as  program 
carriage  agreements.  This  action  is  taken 
in  order  to  comply  with  the  1992  Cable 
Act. 

EFFECTIVE  DATE:  July  16,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Coltharp,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
6302  or  Diane  L.  Hofbauer,  Office  of 
General  Counsel,  (202)  632-6990. 
SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  the  collection  of 
information  under  §  76.1002(c)(5)  is 
estimated  to  vary  from  10  to  25  hours 
per  response  with  an  average  of  21 
hours  40  minutes  per  response.  The 
public  reporting  burden  under  §  76.1003 
is  estimated  to  vary  from  2  to  40  hours 
per  response  with  an  average  of  14 
hours  24  minutes  per  response.  These 
reporting  burdens  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Federal 
Communications  Commission,  Office  of 
Managing  Director,  AMD-PIRS,  Records 
Management  Division,  Washington,  DC 
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20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project,  Washington,  DC  20503.  This  is 
a  synopsis  of  the  Commission’s  First 
Report  and  Order,  in  MM  Docket  No. 
92-265,  FCC  93-178,  adopted  April  1, 
1993,  and  released  April  30, 1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  M  Street, 
NW,  Washington,  DC,  and  also  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service  (ITS),  at  (202)  857-3800,  2100  M 
Street,  NW,  suite  140,  Washington,  DC 
20037. 

Synopsis  of  Report  and  Order 

1.  This  Report  and  Order  adopts  rules 
to  implement  section  19  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("1992  Cable 
Act”),  which  adds  a  new  section  628 
prohibiting  unfair  or  discriminatory 
practices  in  the  sale  of  satellite  cable 
and  satellite  broadcast  programming  to 
the  Communications  Act  of  1934. 
Section  628  is  intended  to  increase 
competition  and  diversity  in  the 
multichannel  video  programming 
market,  as  well  as  to  foster  the 
development  of  competition  to 
traditional  cable  systems,  by  prescribing 
regulations  that  govern  the  access  by 
competing  multichannel  systems  to 
cable  programming  services.1 

Coverage  of  the  Statutory  Program 
Access  Provisions 

2.  Section  628(b),  which  sets  forth  the 
general  prohibition  required  by  the 
statute,  proscribes  "a  cable  operator,  a 
satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest,  or  a  satellite 
broadcast  programming  vendor”  from 
engaging  in  unfair  practices.  Section 
628(c)  delineates  the  “minimum 
contents”  of  the  program  access 
regulations  to  be  adopted  by  the 
Commission.  The  various  provisions  of 
section  628(c)  expressly  apply  to  undue 
influence  exerted  by  “a  cable  operator 
which  has  an  attributable  interest  in  a 
satellite  cable  programming  vendor  or  a 
satellite  broadcast  programming 
vendor”  (628(c)(2)(A));  discrimination 
by  "a  satellite  cable  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest,  or  by  a  satellite 


’This  Report  and  Order  will  not  address  carriage 
agreement  issues  from  section  12  of  the  Act  on 
which  the  Commission  also  sought  comment  in  this 
proceeding.  Although  the  carriage  agreement  and 
program  access  provisions  involve  similar  unfair  or 
anticompetitive  practices  in  selling  programming, 
section  12  carries  a  longer  statutory  deadline  for 
implementation  that  will  allow  us  to  issue  separate 
implementing  rules  at  a  later  date. 


broadcast  programming  vendor” 
(628(c)(2)(B));  exclusive  contracts  in 
areas  not  served  by  cable  "that  prevent 
a  multichannel  video  programming 
distributor  from  obtaining  *  *  * 
programming  from  any  satellite  cable 
programming  vendor  in  whiqh  a  cable 
operator  has  an  attributable  interest  or 
any  satellite  broadcast  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest”  (628(c)(2)(C));  and 
exclusive  contracts  in  areas  already 
served  by  cable  between  “a  cable 
operator  and  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest”  (628(c)(2)(D)). 

3.  Our  regulations  regarding  program 
access  will  prohibit  practices  that  are 
unfair  and  discriminatory,  in  a  manner 
that  is  faithful  to  the  policy  of  Congress 
to:  (1)  Promote  the  availability  to  the 
public  of  a  diversity  of  views  and 
information  through  cable  television 
and  other  distribution  media;  (2)  rely  on 
the  marketplace,  to  the  maximum  extent 
feasible,  to  achieve  greater  availability 
of  the  relevant  programming;  (3)  ensure 
that  cable  operators  continue  to  expand, 
where  economically  justified,  their 
capacity  and  the  programs  offered  over 
their  cable  systems;  and  (4)  ensure  that 
cable  television  operators  do  not  have 
undue  market  power  vis-a-vis  video 
programmers  and  consumers.  In  order  to 
best  fulfill  these  objectives,  we  conclude 
that  the  program  access  regulation  will 
apply  to  the  specific  entities 
enumerated  in  each  provision  of  section 
628.  Moreover,  where  vertically 
integrated  entities  are  involved,  the 
statutory  prohibitions  will  apply  to  such 
entities  in  all  locations,  regardless  of 
vertical  integration  in  the  particular 
market. 

4.  Vertically  integrated  satellite  cable 
p.cgrnmming  vendors.  Although  other 
entities  are  implicated,  a  principal  target 
of  the  restrictions  contained  in  section 
628  is  the  conduct  of  vertically 
integrated  satellite  cable  programming 
vendors.  For  this  purpose,  the  term 
"satellite  cable  programming”  means 
video  programming  which  is 
transmitted  via  satellite,  other  than 
satellite  broadcast  programming,  and 
which  is  primarily  intended  for  the 
direct  receipt  by  cable  operators  for 
their  retransmission  to  cable 
subscribers.  The  term  “satellite  cable 
programming  vendor"  means  “a  person 
engaged  in  the  production,  creation,  or 
wholesale  distribution  for  sale  of 
satellite  cable  programming,  but  does 
not  include  a  satellite  broadcast 
programming  vendor.” 


5.  The  general  prohibition  of  section 
628(b)  against  unfair  practices  will 
apply  to  vertically  integrated  satellite 
cable  programming  vendors,  all  satellite 
broadcast  programming  vendors  and  aii 
cable  operators  in  all  locations, 
regardless  of  the  existence  of  vertical 
integration  in  the  particular  market. 

While  most  of  the  provisions  of  section 
628(c)  specifically  apply  only  to 
vertically  integrated  entities,  that 
subsection  includes  only  the  minimum 
required  regulations  to  be  promulgated 
by  the  Commission  under  628(b),  and  is 
not  intended  to  be  entirely  inclusive. 
Thus,  the  Commission  rejects  the 
arguments  of  some  commenters  that  a 
vertical  integration  requirement  for 
cable  operators  or  satellite  broadcast 
programmers  must  be  read  into  section 
628(b).  In  addition,  regarding  the 
geographic  considerations  for  vertical 
integration,  the  scope  of  the  rules  will 
not  be  limited  to  situations  where  a 
satellite  cable  programming  vendor  is 
vertically  integrated  with  a  distributor 
within  a  particular  market.  Instead,  in 
order  to  file  a  complaint  under  section 
628,  a  complainant  need  only  show  that 
the  programmer  is  vertically  integrated 
as  a  genera)  matter. 

6.  Attribution.  In  assessing  vertical 
integration,  a  cable  operator  will  have 
an  attributable  interest  in  a 
programming  vendor  if  the  cable 
operator  holds  five  percent  or  more  of 
the  stock  of  the  programmer,  whether 
voting  or  non-voting.  We  will  not  adopt 
a  single  majority  shareholder  rule  as  we 
did  in  conjunction  with  the  broadcast 
attribution  rule.  In  addition,  all  officer 
and  director  positions  and  general 
partnership  interests  will  be 
attributable,  as  will  limited  partnership 
interests  of  five  percent  or  greater, 
regardless  of  insulation.  We  note  that 
various  attribution  rules  have  been  used 
by  the  Commission  and  by  other 
regulatory  agencies  depending  on  the 
specific  policy  or  rule  in  question.  The 
policy  objective  involved  here,  however, 
warrants  a  relatively  inclusive 
attribution  rule. 

7.  In  fact,  the  rule  adopted  here  is 
consistent  with  the  standard  used  in  the 
video  dialtone  context.  The  intent  of  the 
video  dialtone  proceeding  is  more 
analogous  to  the  intent  of  Congress  in 
adopting  section  628.  A  behavioral  test 
for  assessing  attribution  is  not  adopted. 
Also,  no  exemption  from  our  attribution 
standards  for  a  programming  vendor 
with  less  than  five  percent  of  its  total 
program  subscribership  is  adopted  at 
this  time,  because  the  record  does  not 
provide  sufficient  data  to  support  a 
definitive  conclusion.  However,  we 
could  revisit  this  issue  generally  to  the 
extent  that  information  is  provided 
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regarding  the  incentives  and  past 
conduct  of  vendors  with  de  minimis 
vertical  interests. 

8.  Non-vertically  integrated  satellite 
broadcast  programming  vendors. 

Vertical  integration  is  not  a  requirement 
for  applying  the  provisions  of  section 
628  to  satellite  broadcast  programming 
vendors.  The  term  "satellite  broadcast 
programming  vendor"  means  "a  fixed 
service  satellite  carrier  that  provides 
service  pursuant  to  (the  compulsory 
licensing  provision  of  section  119  of  the 
Copyright  Act),  with  respect  to  satellite 
broadcast  programming.”  The  term 
"satellite  broadcast  programming,”  in 
this  context,  means  "broadcast  video 
programming  when  such  programming 
is  retransmitted  by  satellite  and  the 
entity  retransmitting  such  programming 
is  not  the  broadcaster  or  an  entity 
performing  such  retransmission  on 
behalf  of  and  with  the  specific  consent 
of  the  broadcaster." 

Unfair  Methods  of  Competition  and 
Deceptive  Practices 

9.  In  the  Notice,  we  sought  comment 
on  whether  Congress  intended  for  the 
Commission  to  regulate  any  additional 
"unfair  methods  of  competition  or 
unfair  or  deceptive  acts  or  practices” 
beyond  those  specifically  referenced  in 
subsection  (c).  In  particular,  we  asked 
whether  other  practices  that  are 
precluded  by  the  various  antitrust 

laws — such  as  refusals  to  deal  or  "tying” 
arrangements — are  encompassed  within 
the  terms  of  section  628  and  warrant 
Commission  regulation.  We  also  noted 
that  the  language  of  section  628(b)  itself 
addresses  only  practices  that  are  (i) 
"unfair,”  "deceptive,”  or 
"discriminatory,"  and  (ii)  could 
significantly  hinder  multichannel  video 
programming  distributors  (MVPDs)  from 
providing  satellite  programming  to 
consumers.  Moreover,  because  practices 
that  a  particular  competitor  might 
consider  “unfair”  or  "discriminatory” 
may  not  significantly  harm  competition 
generally  in  distributing  multichannel 
video  programming,  we  questioned 
whether  our  analysis  should  consider 
harm  to  (i)  consumers,  measured  by  the 
amount  or  availability  of  programming 
to  consumers  in  the  market;  (ii)  other 
distributors  in  the  market;  or  (iii)  both 
consumers  and  distributors. 

10.  Neither  the  record  of  this 
proceeding  nor  the  legislative  history 
offer  much  insight  into  the  types  of 
practices  that  might  constitute  a 
violation  of  the  statute  with  respect  to 
the  unspecified  “unfair  practices” 
prohibited  by  section  628(b)  beyond 
those  more  specifically  referenced  in 
section  628(c).  The  objectives  of  the 
provision,  however,  are  clearly  to 


provide  a  mechanism  ior  addressing 
those  types  of  conduct,  primarily 
associated  with  horizontal  and  vertical 
concentration  within  the  cable  and 
satellite  cable  programming  field,  that 
inhibit  the  development  of 
multichannel  video  distribution 
competition.® 

11.  Thus,  although  the  types  of 
conduct  more  specifically  referenced  in 
the  statute  appear  to  be  the  primary 
areas  of  congressional  concern,  this 
provision  is  a  clear  repository  of 
Commission  jurisdiction  to  adopt 
additional  rules  or  to  take  additional 
actions  to  accomplish  the  statutory 
objectives  should  additional  types  of 
conduct  emerge  as  barriers  to 
competition  and  obstacles  to  the  broader 
distribution  of  satellite  cable  and 
broadcast  video  programming.  In  this 
regard  it  is  worth  emphasizing  that  the 
language  of  section  628(b)  applies  on  its 
face  to  all  cable  operators.  Elements  of 
an  offense  under  this  provision  would, 
however,  include  a  demonstration  that 
"the  purpose  or  effect”  of  the  conduct 
was  to  “hinder  significantly  or  to 
prevent  any  multichannel  video 
programming  distributor  from  providing 
satellite  cable  programming  or  satellite 
broadcast  programming  to  subscribers  or 
consumers."  In  this  regard,  the 
complainant  must  show  that  its  ability 
to  distribute  programming  to  customers 
has  been  hampered  in  some  fashion. 
Parties  filing  complaints  under  this 
provision  should  use  the  procedures 
and  statute  of  limitations  established  for 
violations  of  section  628(c)(2)(A) 
regarding  undue  or  improper  influence 
prohibitions. 

Competitive  Harm  or  Hinderance  To 
Access  as  an  Element  of  Rules 

12.  The  general  prohibition  in  section 
628(b)  predudes  conduct  "the  purpose 
or  effect  (of  which)  *  *  *  is  to  hinder 
significantly  or  prevent  any 
multichannel  video  programming 
distributor  from  providing  satellite  cable 
programming  or  satellite  broadcast 
programming  to  subscribers  or 
consumers.”  We  have  thus  concluded 
that  parties  bringing  complaints  under 
section  628(b)  must  demonstrate  how 
the  allegedly  unfair  practice  has 
hampered  or  prevented  the  distribution 
of  programming.  A  related  question 
asked  in  the  Notice  was  whether  a 
similar  showing  of  "harm”  must  be 
made  by  complainants  seeking  relief 
under  the  more  spedfic  provisions  of 
section  628(c). 

13.  The  record  shows  that  either  of 
two  interpretations  could  be  supported 
by  the  express  language  of  the  statute. 
One  interpretation  of  the  words  of 
section  628  is  that  subsection  (b) 


generally  proscribes  anticompetitive 
behavior  that  causes  harm  to  MVPDs, 
and  that  subsection  (c)  defines  specific 
conduct  which  the  Commission’s  rules 
must  prohibit  and  which  Congress  has 
already  determined  causes 
anticompetitive  harm.  Alternatively, 
because  subsection  (c)  requires  the 
Commission  to  "prescribe  regulations  to 
specify  particular  conduct  that  is 
prohibited  by  subsection  (b),”  it  is 

fiossible  to  read  subsection  (b)'s 
imitations  as  equally  applicable  to  the 
behavior  specified  in  subsection  (c), 
such  that  the  conduct  specified  in 
subsection  (c)  is  only  prohibited  if  it  is 
shown  to  "hinder  significantly  or 
prevent”  any  MVPD  from  providing 
programming. 

14.  Analysis  of  the  legislative  history, 
particularly  the  inclusion  of  the  Tauzin 
amendment,  indicates  that  Congress  did 
not  intend  to  place  a  threshold  burden 
on  aggrieved  MVPDs  to  show  either 
specific  or  generalized  harm  to 
competition  in  those  circumstances 
specifically  prescribed  in  subsection  (c). 
We  conclude,  therefore,  that  the 
language  in  subsection  (b)  was  not 
intended  to  impose  an  additional 
burden  or  threshold  showing  on 
complainants  with  respect  to  the 
activities  specified  in  subsection  (c).  We 
determined  that  if  behavior  meets  the 
definitions  of  the  activities  proscribed 
in  subsection  (c),  such  practices  are 
implicitly  harmful.  However,  for  those 
complainants  alleging  a  violation  of  a 
general  “unfair  practice”  prohibited  by 
section  628(b),  consistent  with  the 
express  statutory  language  we  will 
require  the  complaint  to  demonstrate 
that  the  purpose  or  effect  of  the  conduct 
complained  of  was  to  "hinder 
significantly  or  to  prevent”  an  MVPD 
from  providing  programming  to 
subscribers  or  customers. 

Limitations  on  Exclusive  Contracting 

15.  Section  628(c)(2)(C)  requires  the 
Commission  to  develop  rules  that 
prohibit  practices,  understandings, 
arrangements  and  activities,  including 
exclusive  contracts  between  cable 
operators  and  vertically  integrated 
satellite  cable  and  broadcast 
programming  vendors,  that  prevent  an 
MVPD  from  obtaining  satellite  cable  or 
satellite  broadcast  programming  for 
distribution  to  persons  in  areas  not 
served  by  a  cable  operator  as  of  the  date 
of  enactment  of  the  1992  Cable  Act. 
Section  628(c)(2)(D)  requires  the 
Commission  to  prohibit  such  exclusive 
contracts  in  areas  served  by  a  cable 
operator  unless  the  Commission 
determines  that  the  exclusive  contract  is 
in  the  public  interest  pursuant  to 
section  628(c)(4).  Section  628(h) 
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exempts  exclusive  contracts,  relating 
only  to  areas  served  by  a  cable  operator, 
that  were  entered  into  on  or  before  June 
1, 1990  until  such  time,  after  October  5, 
1992,  as  they  are  renewed  or  extended. 
Pursuant  to  section  628(c)(5)  these 
restrictions  cease  to  be  effective  10  years 
after  enactment  unless  the  Commission 
finds  their  continuation  necessary  “to 
preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming.” 

A.  Areas  Unserved  by  Cable 

16.  Section  628(c)(2)(C)  is  specific  in 
mandating  implementing  regulations 
that  prohibit  “practices,  understandings, 
arrangements,  and  activities,  including 
exclusive  contracts”  between  cable 
operators  and  vertically  integrated 
satellite  cable  or  broadcast  programming 
vendors  that  prevent  MVPDs  from 
obtaining  sucn  programming  for 
distribution  “in  areas  not  served  by  a 
cable  operator  as  of  the  date  of 
enactment  of  this  section.”  The  statute 
is  unequivocal  in  this  regard  and  thus 
the  rules  adopted  will  provide  that  such 
practices  constitute  a  per  se  violation. 

As  indicted  in  the  Conference  Report, 
an  area  “served”  by  a  cable  system  is 
defined  as  “an  area  actually  passed  by 

a  cable  system  and  which  can  be 
connected  for  a  standard  connection 
fee.” 

17.  Given  that  the  statute  specifically 
exempts  exclusive  contracts  in  served 
areas  that  were  entered  into  on  or  before 
June  1, 1990,  but  specifically  excludes 
exclusive  contracts  in  unserved  areas 
from  this  “grandfathering." 
congressional  intent  is  clear.  Thus,  if  the 
contract  predates  June  1, 1990, 
exclusivity  in  the  served  areas  is 
permitted,  but  is  prohibited  in  unserved 
areas.  As  for  “other  practices, 
understandings,  arrangements  and 
activities"  that  should  come  within  the 
scope  of  our  rules,  any  behavior  that  is 
tantamount  to  exclusivity  is  prohibited 
in  unserved  areas.  Any  other 
interpretation  would  undermine  the 
goals  Congress  sought  to  achieve  by 
prohibiting  exclusivity  itself.  Thus,  the 
rules  will  prohibit  vertically  integrated 
programmers  from  engaging  in  activities 
that  result  in  de  facto  exclusivity,  or 
from  imposing  requirements  on  MVPDs 
that  prevent  or  restrict  them  from 
delivering  their  programming  to  any 
unserved  area. 

B.  Areas  Served  by  Cable 

18.  Section  628(c)(2)(D)  treats 
exclusive  contracts  between  vertically 
integrated  programming  vendors  and 
cable  operators  in  areas  served  by  cable 
in  a  somewhat  less  restrictive  manner. 
Contracts  of  this  type  are  to  be 


prohibited  unless  the  Commission 
determines  that  “such  contract  is  in  the 
public  interest.”  In  making  this 
judgment,  the  Commission  is  to 
consider  each  of  the  following  factors 
with  respect  to  the  effect  of  such 
contract  on  the  distribution  of  video 
programming  in  area:  (A)  The  effect  of 
such  exclusive  contract  on  the 
development  of  competition  in  local 
and  national  multichannel  video 
programming  distribution  markets;  (B) 
the  effect  of  such  exclusive  contract  on 
competition  from  multichannel  video 
programming  distribution  technologies 
other  than  cable;  (C)  the  effect  of  such 
exclusive  contract  on  the  attraction  of 
capital  investment  in  the  production 
and  distribution  of  new  satellite  cable 
programming;  (D)  the  effect  of  such 
exclusive  contract  on  diversity  of 
programming  in  the  multichannel  video 
programming  distribution  market;  and 
(E)  the  duration  of  the  exclusive 
contract. 

19.  Exclusivity  under  this  provision  is 
not  absolutely  prohibited.  As  a  general 
matter,  the  public  interest  in  exclusivity 
in  the  sale  of  entertainment 
programming  is  widely  recognized. 
Indeed,  elsewhere  in  the  1992  Cable 
Act,  in  the  context  of  the  broadcast 
station-cable  system  relationship, 
specific  steps  have  been  taken  to  protect 
exclusive  rights.  In  the  unique  situation 
presented  here,  however,  it  is  clear  that 
exclusivity  is  not  favored.  Congress  has 
clearly  placed  a  higher  value  on  new 
competitive  entry  into  multichannel 
video  programming  distribution  than  on 
the  continuat^pn  of  exclusive 
distribution  practices  that  impede  this 
entry.  Cable  systems  have  generally 
developed  without  effective  competition 
and  it  is  recognized  that  if  “facilities- 
based”  competition  is  to  develop,  access 
to  programming  is  an  essential 
prerequisite.  We  thus  found  it  entirely 
consistent  with  the  objectives  of  the  Act 
that,  while  exclusivity  may  be  shown  to 
be  in  the  public  interest  in  certain 
circumstances,  the  burden  must  be  on 
the  party  seeking  exclusivity  to 
demonstrate  persuasively  that  it  is 
justified. 

20.  Public  Interest  Standard.  As  for 
the  appropriate  standard  to  be  applied 
when  making  this  public  interest 
determination,  it  is  not  necessary  or 
consistent  with  the  statutory  language  to 
articulate  a  single  standard  in  this 
proceeding  that  can  govern  the  public 
interest  assessment  generally.  "Hie 
section  628(c)(4)  factors  are  sufficiently 
broad  to  incorporate  many  of  the 
standards  proposed  by  the  Commission. 
However,  at  least  at  the  outset,  it  is  more 
consistent  with  the  statute  to  require 
individual,  case-by-case  determinations 


using  the  five  statutory  criteria 
specified.  The  statute  requires  that  the 
burden  be  placed  on  the  proponent  of 
exclusivity  to  demonstrate  that 
exclusivity  is  in  the  public  interest. 

21.  With  respect  to  new  programming, 
there  may  well  be  circumstances  in 
which  exclusivity  could  be  shown  to 
meet  the  public  interest  test,  especially 
when  the  launch  of  local  origination 
programming  is  involved  that  may  rely 
heavily  on  exclusivity  to  generate 
financial  support  due  to  its  more  limited 
appeal  to  a  specific  regional  market.  The 
record  is  insufficient,  however,  on  this 
point,  to  support  any  general  findings, 
or  to  identify  appropriate  general 
limitations  on,  for  example,  such  factors 
as  the  permissible  duration  of 
exclusivity.  Thus,  we  will  handle 
exclusivity  proposals  on  a  case-by-case 
basis  in  order  to  tailor  the  scope  of  any 
specific  exclusivity  terms  granted  to 
ensure  compliance  with  the  statutory 
public  interest  standard. 

22.  Approval  of  Contracts.  Section 
628(c)(2)(D)  states  on  its  face  that 
exclusive  contracts  in  served  areas  are 
prohibited  unless  the  Commission  finds 
that  exclusivity  is  in  the  public  interest. 
Thus,  the  statute  itself  requires  that  the 
Commission  make  an  affirmative 
finding  that  a  specific  exclusive  contract 
meets  the  statutory  public  interest 
standard  before  the  contract  can  be 
enforced.  Accordingly,  the  rules  will 
require  any  vertically  integrated 
programmer  or  any  cable  operator 
seeking  to  enforce  an  exclusive  contract 
to  seek  and  obtain  our  public  interest 
judgment  before  doing  so.  This  may  be 
accomplished  through  the  submission  of 
a  petition  containing  those  portions  of 
the  programming  contract  relevant  to 
exclusivity  to  the  Commission  for 
approval,  along  with  a  statement  setting 
forth  the  petitioner’s  reasons  that 
support  a  finding  that  the  contract  meets 
the  public  interest  test  that  addresses 
each  of  the  five  criteria  outlined  in 
section  628(c)(4).  The  petition  will  be 
placed  on  public  notice  for  30  days,  and 
any  MVPD  that  competes  with  the  cable 
operator  may  file  an  opposition,  arguing 
that  under  the  statutory  criteria, 
exclusivity  in  this  case  is  not  in  the 
public  interest.  If  a  formal  opposition  is 
filed,  the  ex  parte  rules  governing 
restricted  proceedings  will  be  applied. 
The  petitioner  will  have  ten  days  to 
respond,  and  the  Commission  will  rule 
on  the  petition.  If  the  Commission 
determines  that  the  petitioner  has 
appropriately  addressed  the  statutory 
criteria  and  made  a  persuasive  public 
interest  showing,  it  will  issue  an  order 
granting  the  petition  and  approving  the 
contract.  Until  any  order  is  issued 
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granting  the  petition,  the  exclusivity 
may  not  be  enforced. 

C.  Issues  Applicable  to  Both  Served  and 
Unserved  Areas 

23.  One  area  of  concern  referenced  in 
our  Notice  that  is  applicable  to  served 
and  unserved  areas  alike  relates  to  so- 
called  subdistribution  agreements, 
arising  from  a  concern  that  a 
distributor’s  access  to  programming  may 
be  impaired  through  the  use  of  such 
agreements.  Granting  subdistribution 
rights,  however,  can  be  a  legitimate 
practice  for  a  programming  vendor,  but 
we  to  must  address  incentives  for  a 
subdistributor  to  refuse  to  sell  to  a 
competing  MVPD  that  may  be  inherent 
in  such  rights,  appropriate  safeguards 
are  adopted  to  limit  the  potential  for 
anticompetitive  behavior.  In  particular, 
the  rules  will  prohibit  specific  terms  in 
subdistribution  agreements  that  are 
unreasonably  restrictive  or  are  not 
adequately  related  to  the  subdistribution 
itself. 

24.  Thus,  the  rules  will  prohibit  a 
subdistributor  from  tying  programming 
rights  to  other,  unrelated,  programming. 
They  will  also  prohibit  a  subdistributor 
from  coercing  an  MVPD  to  provide 
access  to  private  property  in  exchange 
for  access  to  programming.  In  addition, 
a  subsdistributor  may  not  charge  more 
for  programming  than  the  vendor  itself 
would  have  been  permitted  to  charge 
under  the  anti-discrimination 
provisions  we  also  adopt.  Finally,  a 
subdistributor  will  be  required  to 
respond  to  a  request  for  programming 
within  15  days  of  the  request.  If  the 
subdistributor  refuses  to  sell  to  an 
MVPD,  the  MVPD  must  be  able  to 
negotiate  directly  with  the  vendor. 

25.  With  respect  to  time-delay 
requirements,  so  long  as  such 
requirements  are  available  as  an  option 
and  do  not  become  a  de  facto  substitute 
for  any  impermissible  exclusivity,  they 
may  legitimately  be  used  to  enable 
programming  to  be  distributed  to  more 
viewers  through  additional  MVPDs. 
Should  an  MVPD  not  want  to  pay  the 
premium  price  for  particular 
programming  that  its  competitor  has 
paid,  but  would  rather  negotiate  a  lower 
price  in  exchange  for  a  reasonable  time- 
delay  limitation,  such  a  transaction  is 
permissible. 

D.  Complaint  and  Enforcement 
Procedures 

26.  Section  628(d)  provides  that  any 
MVPD  aggrieved  by  conduct  it  alleges  to 
violate  sections  628  (b)  or  (c)  may 
commence  an  adjudicatory  proceeding 
at  the  Commission.  We  note  that  the 
Notice  proposed  to  establish  a  single 
complaint  process  to  govern  any 


complaint  brought  under  section  628. 
Given  the  complexity  of  issues  involved 
in  each  type  of  behavior  addressed  by 
section  628,  we  ultimately  describe  the 
enforcement  procedures  individually. 
There  are,  however,  issues  that  apply 
generally  to  all  complaint  cases  filed 
under  section  628. 

27.  First,  the  record  does  not  support 
either  the  establishment  of  any  general 
criteria  that  can  be  used  to  standardize 
or  abbreviate  our  analysis  of  whether  a 
complainant  has  made  a  prima  facie 
case,  or  the  use  of  any  sales  volume  or 
penetration  “benchmarks”.  Second,  the 
ex  parte  rules  governing  restricted 
proceedings  will  apply  to  any 
proceeding  initiated  by  a  complainant 
alleging  violation  of  any  provision  of  the 
program  access  rules.  Third,  with 
respect  to  appropriate  remedies,  the 
statute  provides  a  broad  grant  of 
authority  to  the  Commission  to  fashion 
remedies  for  section  628  violations  that 
include  all  remedies  available  under 
title  V  of  the  Communications  Act,  as 
well  as  the  ability  to  establish  prices, 
terms  and  conditions  for  the  sale  of 
programming  to  aggrieved  multichannel 
distributors.  Thus,  the  only  practical 
approach  is  to  develop  remedies  on  a 
case-by-case  basis,  in  the  context  of 
specific  facts. 

28.  In  order  to  file  a  complaint  under 
the  any  provision  of  section  628,  the 
complainant  must  first  notify  the  vendor 
or  cable  operator  of  its  belief  that  a 
violation  of  our  rules  has  occurred, 
providing  sufficient  specificity  so  that 
the  vendor  or  cable  operator  can 
determine  the  precise  nature  of  the 
dispute.  If  the  parties  cannot  resolve  the 
dispute,  the  complainant  may  file  a 
complaint  with  the  Commission  along 
with  evidence  (an  affidavit  or  copy  of  a 
certified  letter)  that  the  required  notice 
has  been  given.  Failure  to  include  such 
evidence  shall  result  in  immediate 
dismissal  of  the  complaint.  Similarly, 
we  will  dispose  of  as  many  complaint 
cases  as  possible  on  the  basis  of  a 
complaint,  answer  and  reply.  Discovery 
will  not  be  permitted  as  a  matter  of 
right,  but  on  a  case-by-case  basis  as 
deemed  necessary  by  the  Commission 
staff  reviewing  the  complaint.  Any 
complaint  filed  pursuant  to  section  628 
must  be  filed  within  one  year  of  the  date 
on  which  one  of  the  following  occurs: 

(a)  The  vendor  enters  into  a  contract 
with  the  complainant,  which  the 
complainant  alleges  to  violate  section 
628;  (b)  the  vendor  offers  to  sell 
programming  to  the  complainant 
pursuant  to  terms  that  the  complainant 
alleges  to  violate  section  628;  (c)  the 
complainant  notifies  a  vendor  that  it 
intends  to  file  a  complaint  based  on  a 
request  to  purchase  or  negotiate  to 


purchase  the  vendor’s  programming,  or 
a  request  to  amend  an  existing  contract 
pertaining  to  such  programming  to  bring 
the  existing  contract  into  compliance 
with  the  new  program  access 
requirements  adopted  herein,  that  has 
been  denied  or  unacknowledged 
allegedly  in  violation  of  section  628. 

29.  Exclusivity  Complaints.  When 
filing  an  exclusivity  complaint,  the 
burden  of  proof  is  on  the  complainant 
MVPD  to  make  a  prima  facie  showing 
that  it  has  attempted  to  obtain 
programming  for  distribution  into  a 
specified  area,  and  that  it  has  been 
unable  to  obtain  such  programming  due 
to  a  prohibited  exclusive  arrangement 
(either  directly  or  through  a 
subdistribution  arrangement  that 
violates  our  rules)  between  a  vertically 
integrated  programming  vendor  and  a 
cable  operator.  The  complaint  must 
identify  both  the  programmer  and  cable 
operator  who  are  parties  to  the  alleged 
prohibited  agreement.  The  complaint 
must  be  supported  by  documentary 
evidence  of  the  violation,  or  an  affidavit 
(signed  by  an  officer  of  the  complaining 
MVPD)  setting  forth  the  basis  for  the 
complainant’s  allegations.  The 
complainant  must  also  demonstrate  that 
the  relevant  vertically  integrated 
programming  vendor  meets  the 
attribution  standards  adopted  herein. 

The  complainant  must  also  establish 
that  it  has  attempted  to  purchase  the 
relevant  programming  and  has  been 
refused.  In  addition,  the  complainant 
must  establish  that  it  can  or  does  serve 
the  area  specified  in  the  complaint,  and 
must  provide  some  evidence,  either 
documentary  or  an  affidavit  setting  forth 
the  basis  for  complainant’s  belief,  that 
the  alleged  prohibited  exclusive 
arrangement  governs  such  area.  Finally, 
the  complaint  should  specify  the  relief 
requested. 

30.  Answer  and  Reply.  The  defendant 
vendor  or  cable  operator  will  be  given 
thirty  days  to  file  an  answer  refuting  the 
complainant’s  allegations.  If  the 
defendant  is  the  vendor,  or  a  cable 
operator  selling  the  programming 
pursuant  to  a  subdistribution  agreement, 
the  answer  should  include  the 
defendant’s  reasons  for  refusing  to  sell 
the  subject  programming  to  the 
complainant.  In  addition,  the  defendant 
will  be  permitted  to  submit  its 
programming  contracts,  along  with  a 
certification  that  it  has  submitted  or 
fully  described  all  relevant  contracts 
(written  and  oral),  that  relate  to  the  area 
specified  in  the  complaint.  The  written 
contracts  will  then  be  subjected  to  an  in 
camera  inspection  by  the  Commission 
and  the  complainant  (pursuant  to  a 
protective  order)  to  determine  whether 
they  contain  provisions  relating  to 
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exclusivity.  If  there  are  no  contracts  or 
agreements  relating  to  the  specified  area 
between  the  vendor  and  cable  operator 
identified  in  the  complaint,  the 
defendant  will  so  certify.  The  burden 
will  be  on  the  defendant  to  establish 
that  it  does  not  have  prohibited 
exclusivity  arrangements  governing  the 
area  specified  in  the  complaint. 

31.  Any  contracts  or  proprietary 
information  submitted  by  a  vendor  with 
its  answer  may  be  submitted  pursuant  to 
a  request  for  confidentiality.  The 
complainant  will  be  granted  access  to 
any  such  contracts  or  proprietary 
information  provided  it  agrees  to  abide 
by  the  terms  of  a  protective  order  that 
limits  access  to  such  information  and 
limits  the  purposes  for  which  any 
information  obtained  through  the 
section  628  complaint  process  may  be 
used.  The  complainant  will  be  given 
twenty  days  to  file  any  necessary  reply 
to  the  arguments  and/or  defenses 
contained  in  the  defendant’s  answer. 

The  complainant  will  not  be  permitted 
to  submit  new  evidence  or  allegations  in 
its  reply  and  the  reply  must  be  limited 
to  responding  to  the  answer  to  the 
complaint. 

32.  Staff  Determination.  Upon  the 
close  of  the  pleading  cycle,  Commission 
staff  will  review  the  complaint,  answer 
and  reply.  If  the  record  does  not  support 
complainant's  allegations  that  a 
prohibited  exclusive  arrangement  exists 
between  a  vertically  integrated 
programming  vendor  and  a  cable 
operator  that  governs  the  specified  area 
to  which  complainant  seeks  to  deliver 
the  subject  programming,  the  complaint 
will  be  dismissed.  Thus,  if  the 
defendant  has  submitted  its  contracts  to 
the  Commission  and  complainant,  and 
such  contracts  do  not  include 
provisions  relating  the  exclusivity,  the 
complainant  will  not  make  a  prima  facie 
case,  unless  in  its  compliant,  it  has 
provided  other  evidence  to  support  its 
claim  that  an  exclusive  arrangement 
nonetheless  exists. 

33.  If  the  staff  determines  that  a 
prohibited  exclusive  arrangement  does 
exist,  it  will  order  relief  and  impose 
sanctions  as  it  deems  appropriate.  With 
respect  to  remedies,  if  a  vertically 
integrated  programming  vendor  is  found 
to  have  entered  into  a  prohibited 
exclusive  arrangement  with  any  cable 
operator,  the  exclusivity  will  be 
unenforceable.  Thus,  the  vendor  may  be 
ordered  to  make  its  programming 
available  to  the  complainant  on  the 
same  terms  and  conditions,  and  at  a 
non-discriminatory  rate,  as  given  to  the 
cable  operator.  In  addition,  sanctions 
available  under  title  V  of  the 
Communications  Act  may  be  imposed. 
The  1992  Cable  Act,  however,  does  not 


grant  the  Commission  the  authority  to 
assess  damages  against  the  programmer 
or  cable  operator.  In  the  unusual 
circumstance  that  an  exclusivity 
complaint  cannot  be  resolved  on  the 
basis  of  the  pleadings  previously 
discussed,  the  staff  shall  have  the 
authority  to  order  any  necessary 
discovery  pursuant  to  the  procedures 
outlined  for  discrimination  complaints. 
Interlocutory  applications  for  review 
shall  be  permitted  only  after  the  staff 
has  ruled  on  the  merits.  Either  party 
may  file  an  application  for  review 
directly  to  the  Commission  of  any  staff 
decision  on  the  merits. 

Prohibitions  Against  Discrimination 

34.  The  Notice  sought  comment  on 
how  we  should  identify  discriminatory 
practices  and  on  whether  there  are  any 
objective  standards  to  use  to  distinguish 
prohibited  discriminatory  behavior — 
with  respect  to  pricing  or  other 
practices — from  permitted  legitimate 
business  behavior  that  may  occur  in  the 
marketplace  for  video  programming. 
Examples  of  sales  practices  for  certain 
types  of  programming  that  may  require 
a  graduated  pricing  structure  in  order  to 
facilitate  broad  distribution  of  that 
programming  were  also  solicited,  as 
well  as  situations  in  which  a 
requirement  of  uniform  pricing  could 
reduce  the  amount  of  programming 
available  to  subscribers. 

A.  Competing  and  Similarly-Situated 
Distributors 

35.  As  a  general  matter, 
discrimination  under  section  628(c) 
exists  when  the  same  or  essentially  the 
same  programming  service  is  sold  to 
competing  distributors  at  different 
prices  or  pursuant  to  different  terms  or 
conditions.  Such  discrimination  is 
prohibited  if  not  justified  under  one  of 
the  specific  factors  enumerated  in  the 
statute. 

36.  Competing  Distributors.  Because 
section  628  is  intended  to  prevent  and 
remedy  anticompetitive  conduct  in  the 
multichannel  video  marketplace, 
complaints  of  discriminatory  conduct 
should  logically  involve  competing 
distributors.  Thus,  when  addressing  a 
section  628  complaint,  a  complainant 
must  demonstrate  that  it  has  been 
offered  or  is  paying  a  higher  price,  or 
has  received  favorable  terms,  than  a 
competing  distributor.  In  establishing 
that  another  distributor  is  a  competitor 
for  these  purposes,  there  must  be  some 
overlap  in  actual  or  proposed  service 
area.  Moreover,  the  geographic  market 
for  assessing  whether  distributors 
compete  with  each  other  (either  actually 
or  potentially)  can  be  local,  regional  or 
national,  depending  on  how  the 


distributors  buys  and  distributes 
programming.  With  respect  to 
nationally-oriented  competitors  that  buy 
programming  and  serve  subscribers 
beyond  a  local  or  regional  market — such 
as  DBS  an  HDS  distributors — parties 
may  make  complaints  based  on 
comparisons  between  contracts  of 
national  competitors,  provided  that  the 
complaint  includes  a  justification  for 
that  comparison. 

37.  This  approach  for  defining  the  • 
relevant  geographic  market  for 
competing  distributors  is  the  most 
reasonable  approach  when  analyzing 
discrimination  complaints.  Where  local 
competition  actually  occurs,  not  a 
distributor  alleging  discrimination  will 
not  be  permitted  to  draw  comparisons  to 
another  distributor  operating  outside  the 
bounds  of  that  competition.  Similarly, 
where  national  competition  actually 
occurs,  a  complaint  is  not  constrained  to 
drawings  comparison  to  local  or 
regional  distributors. 

38.  Similarly  Situated  Distributors.  In 
order  to  distinguish  between  legitimate 
practices  and  prohibited  discriminatory 
conduct,  a  discriminatory  practice  must 
involve  the  offering  of  the  program 
service  to  similarly-situated  distributors. 
Indeed,  while  a  vendor  may  sell  the 
same  satellite  programming  service  to 
various  distributors,  both  the  statute  and 
the  record  recognize  that  the  prices, 
terms  and  conditions  of  the  contracts 
will  reflect  the  particular  attributes  of 
the  distributor  and  its  willingness  to 
provide  certain  secondary  services  in 
return  for  receiving  the  programming 
service.  In  analyzing  allegedly 
discriminatory  conduct,  we  will 
consider  not  only  whether  the  two 
distributors  being  compared  are 
competitors,  but  also  whether  the 
differences  in  their  programming 
contracts  are  justified  under  the 
statutory  factors  governing  permissible 
price  differentials. 

39.  Therefore,  in  evaluating  a 
discrimination  complaint,  it  will  often 
be  useful  to  conduct  a  two-step  analysis. 
First,  the  difference  in  programming 
prices  (or  terms  or  conditions)  paid  by 
(or  offered  to)  the  complainant  and  the 
competing  distributor  will  be  compared 
Second,  the  programmer  may  justify  the 
difference  under  the  statutory  factors  by 
either  (i)  submitting  a  showing  that  one 
or  more  of  the  factors  is  involved  and 
the  price  differential  reflecting  those 
factors  is  reasonable,  or  (ii)  submitting 
an  alternative  contract  for  a  more 
reasonably  comparable,  or  more 
"similarly  situated”,  distributor. 
Although  such  a  contract  will  not 
necessarily  provide  definitive  evidence 
that  the  price  difference  can  be 
explained  under  the  statutory  factors,  it 
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will  often  be  useful  in  assessing  whether 
the  programmer  has  adequately 
explained  the  difference.  For  purposes 
of  evaluating  alternative  contracts 
offered  by  programmers,  a  distributor  is 
defined  as  “similarly  situated"  with 
respect  to  the  complainant  if  it  operates 
within  a  proximate  geographic  region, 
has  roughly  the  same  number  of 
subscribers,  and  purchases  a  similar 
service,  while  also  using  the  same 
distribution  technology  as  the 
“competing”  distributor  with  whom  the 
complainant  seeks  to  compare  itself.  We 
emphasize  that  an  analysis  of  “similarly 
situated”  distributors  may  be  useful  in 
demonstrating  that  the  vendor  has 
offered  comparable  terms  to  distributors 
with  similar  attributes.  However, 
additional  evidence  may  be  needed  to 
establish  that  the  magnitude  of  a  price 
difference  for  a  consistently  applied 
term  (such  as  a  standard  volume 
discount)  is  reasonably  justified  under 
the  statute’s  permissible  factors. 

40.  We  believe  that  this  general 
approach  toward  identifying 
discriminatory  conduct — and  the 
accompanying  enforcement  process — 
fulfills  the  legislative  requirement  to 
specify  particular  conduct  that  is 
prohibited  by  section  628(b)  of  the  Act. 
Moreover,  the  regulations  regarding 
discrimination  carefully  weigh  the 
many  facets  of  the  1992  Cable  Act  as 
balanced  with  the  complex  dynamics  of 
the  marketplace  for  satellite  cable 
programming  and  satellite  broadcast 
programming.  These  regulations  will 
effectively  prohibit  discriminatory 
practices  by  programming  vendors, 
while  still  following  the  statute’s 
objectives  to  “rely  on  the  marketplace, 
to  the  maximum  extent  feasible,  to 
achieve  greater  availability”  of  the 
relevant  programming.  In  this  regard, 
we  believe  that  certain  practices 
involving  price  differentials  benefit  the 
public  by  increasing  the  availability  of 
programming — as  well  as  reducing  the 
price  of  service — to  consumers.  For 
instance,  we  conclude  that  our  rules 
must  allow  for  fundamental  differences 
in  pricing  of  satellite  cable  programming 
as  opposed  to  satellite  broadcast 
programming,  because  satellite 
broadcast  programming  vendors  face  a 
unique,  artificial  ceiling  on  program 
prices  as  well  as  comparative  ease  of 
entry  barriers  for  potential  competitors 
seeking  to  offer  the  same  signal.  In 
addition,  we  also  recognize  that  certain 
regional  programming  services  use  a 
form  of  graduated  prices  to  promote 
broad  distribution  of  the  service  into 
more  distant  communities.  We  also 
believe  that  our  regulations  regarding 
discriminatory  practices  will  satisfy  the 


stated  policy  of  Congress  to  "ensure  that 
cable  operators  continue  to  expand, 
where  economically  justified,  their 
capacity  and  the  programs  offered  over 
their  cable  systems.”  Furthermore,  we 
believe  that  faithful  implementation  of 
the  statute  requires  us  to  allow  for 
differences  based  on  the  permissible 
factors  enumerated  in  section 
628(c)(2)(B)(i>— (iv),  as  defined  below, 
and  that  we  must  deny  claims  of 
discrimination  resulting  from  factors 
that  the  1992  Cable  Act  has  established 
as  entirely  justified  and  reasonable.  In 
establishing  these  implementing 
regulations,  we  also  emphasize  that  it  is 
essential  to  identify  and  preserve 
legitimate  differences  in  pricing 
benavior  so  that  programming  vendors 
may  continue  to  market  their  services 
creatively  to  all  distribution 
technologies  and  achieve  widespread 
availability  and  penetration  to  all 
subscribers.  In  this  regard,  we  stress  that 
our  effort  in  this  proceeding  has  been  to 
“serve  the  congressional  intent  to 
prohibit  unfair  and  anticompetitive 
actions  without  restraining  die  amount 
of  multichannel  programming  available 
by  precluding  legitimate  business 
practices  common  to  a  competitive 
marketplace.” 

B.  General  Approaches  to  Identifying 
Prohibited  and  Permitted 
Discriminatory  Conduct  Proposed  in  the 
Notice 

41.  The  Notice  proposed  several 

Eossible  objective  standards  that  might 
e  used  for  separating  prohibited 
discriminatory  conduct  from  permitted 
actions.  We  also  suggested  that  these 
standards  would  apply  in  the 
enforcement  process  for  resolving 
particular  complaints,  thus  assisting  a 
complainant  to  establish  a  prima  facie 
case  of  discriminatory  conduct.  The 
record  shows  that  each  proposed 
approach  to  price  comparisons  contains 
certain  principles  that  could  merit 
application  in  the  particular  context  of 
multichannel  video  programming.  Thus 
none  of  the  standards,  applied 
independently,  would  provide  the  best 
or  most  comprehensive  guide  for  our 
implementing  regulations  for  section 
628(c)(2)(B).  The  regulations  adopted, 
therefore,  are  not  based  solely  on  any  of 
the  specific  options  proposed,  but  rather 
incorporate  particular  aspects  of  each 
standard  that  are  applicable  in  the 
context  of  satellite  cable  or  satellite 
broadcast  programming. 

C.  Justifiable  Price  Differences 

42.  The  legal  process  for  resolving 
complaints  will  allow  for  a  range  of 
justifiable  differentials  as  specified  in 
the  statute.  According  to  the  definition 


of  the  four  permissible  factors,  vendors 
will  assume  the  responsibility  of 
justifying  the  legitimacy  of  such  factors 
in  order  to  maintain  their  pricing 
differentials  between  distributors,  as 
well  as  the  magnitude  of  differences 
based  on  those  factors.  Vendors  may 
generally  employ  those  legitimate 
discounts  or  surcharges  associated  with 
the  factors  specified  in  section 
628(c)(2)(B),  provided  that  similar  terms 
are  standardly  available  to  various 
distributors.  Therefore,  we  adopt  the 
following  definitions  and  guidelines  for 
the  factors  involving,  in  general  terms: 

(i)  Cost  differences  at  the  wholesale 
level  among  distributors,  (ii)  volume 
differences,  (iii)  creditworthiness  and 
financial  stability,  and  (iv)  differences 
in  "offering  of  service”. 

43.  Cost  Justifications.  Section 
628(c)(2)(B)(ii)  allows  a  vendor  to 
establish  different  prices,  terms,  and 
conditions  to  take  into  account  actual 
and  reasonable  differences  in  the  cost  of 
creation,  sale,  delivery,  or  transmission 
of  satellite  cable  programming  or 
satellite  broadcast  programming.  We 
believe  the  record  shows  that  service  to 
HSD  distributors  2  may  be  more  costly 
than  service  to  others  using  different 
delivery  systems,  such  as  cable 
operators,  as  additional  costs  are  often 
incurred  for  advertising  expenses, 
copyright  fees,  customer  service,  DBS 
Authorization  Center  charges  and  signal 
security.  It  indicates  that  cost 
differences  are  particularly  evident 
when  providing  program  services  to 
distributors  who  do  not  provide  a 
complete  distribution  path  to  individual 
subscribers.  Cost  differences  may  also 
occur  within  a  given  technology  as  well 
as  between  technologies.  Therefore,  the 
adopted  regulations  will  allow  vendors 
to  base  programming  prices  on 
legitimate  cost  factors.  Vendors  will  not 
have  to  use  a  uniform  rate  card, 
although  they  will  incur  the  risk  and 
burden  of  showing  that  the  cost  factors 
they  claim  to  cause  a  price  differential 
are  legitimate  and  are  not  designed  to 
conceal  prohibited  discrimination. 

44.  The  record  also  raises  the  issue  of 
whether  a  vendor  may  take  into  account 
those  cost  differences  incurred  by 
distributors  in  providing  service  to 
subscribers — cost  differences  at  the 
retail  level — when  justifying  price 


2  With  respect  to  the  term  "HSD  distributors”, 
many  different  types  of  entities  in  the  HSD  or 
television  receive-only  market  purchase  satellite 
programming  services  from  vendors  and  sell  that 
programming  to  consumers,  while  also  providing 
various  other  services  for  HSD  consumers.  For  the 
purposes  of  the  program  access  regulations,  we  wii) 
use  the  term  "HSD  distributor"  to  refer  to  all  such 
entities,  including  those  entities  that  are  commonly 
known  as  HSD  dealers  or  third-party  program 
packagers. 
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differences  for  programming  as  charged 
to  distributors.  Although  costs  incurred 
by  distributors  in  some  delivery  systems 
may  be  lower  than  in  others,  it  would 
contravene  the  statute  to  allow  vendors 
to  charge  higher  prices  based  on  this 
factor  alone,  on  the  grounds  that  such  a 
result  could  artificially  raise  the  retail 
price  of  programming  and  discourage 
the  development  of  low  cost 
technologies,  contrary  to  the  statute’s 
goals.  Accordingly,  a  vendor  generally 
cannot  consider  a  distributors’  costs  in 
delivering  service  to  subscribers.  A 
vendor  who  can  show,  however,  that  the 
lower  price  offered  to  the  distributor 
will  not  result  in  lower  prices  to 
consumers  may  justify  a  price 
differential  based  on  retail  costs. 

45.  Volume  Justifications.  Section 
628(c)(2)(B)(iii)  permits  a  vendor  to 
establish  different  prices,  terms,  and 
conditions  that  take  into  account 
economies  of  scale,  cost  savings,  or 
other  direct  and  legitimate  benefits 
reasonably  attributable  to  the  number  of 
subscribers  served  by  the  distributor. 
The  record  in  this  proceeding  indicates 
that  volume-related  information  is  often 
available  on  some  rate  cards  through 
“volume  discounts’’  based  upon  a 
distributor’s  number  of  subscribers.  The 
statute  speaks  of  “economies  of  scale, 
cost  savings,  or  other  direct  and 
legitimate  economic  benefits  reasonably 
attributable  to  the  number  of 
subscribers”  rather  than  simple  volume 
discounts.  As  possible  standards  related 
to  volume,  rules  could  require  that  rate 
cards  reflect  economies  due  to  volume 
differences  between  distributors  or 
adopt  certain  alternatives  to  permit  only 
cost-based  volume  discounts. 
Alternatively,  it  could  be  viewed  that  in 
addition  to  cost  economies,  a  larger 
number  of  subscribers  confers  non-cost 
“economic  benefits”  by  delivering  more 
viewers,  thus  increasing  revenue  from 
advertising  more  than  proportionally, 
and  providing  a  larger  base  for 
amortizing  the  costs  of  the  programming 
service.  The  latter  interpretation  most 
closely  follows  the  language  of  section 
628  regarding  “direct  and  legitimate 
economic  benefits,”  which 
distinguishes  “volume  differences” 
from  “cost  differences”  considered  in 
the  first  permissible  factor.  Therefore, 
we  will  permit  volume-related 
justifications  to  the  extent  that  they  are 
standardly  available  to  similarly 
situated  distributors.  As  a  procedural 
matter,  when  relying  upon  standard 
volume-related  factors  that  are  available 
to  all  MVPDs  using  all  technologies,  the 
vendor  may  be  required  to  demonstrate 
that  any  such  volume  discounts  are 
reasonably  related  to  “direct  and 


legitimate  economic  benefits  reasonably 
attributable  to  the  number  of  subscribers 
served  by  the  distributor”  if  unique 
questions  arise  about  the  application  of 
that  discount.  The  vendor  is  not 
required  to  provide  a  strict  cost 
justification  for  the  structure  of  such 
standard  volume  factors,  but  can 
identify  non-cost  economic  benefits 
related  to  increase  viewership  as 
identified  by  the  vendor. 

46.  Justifications  based  on 
creditworthiness,  offering  of  service,  and 
financial  stability  and  standards 
regarding  character  and  technical 
standards.  According  to  statutory 
guidelines,  regulations  are  adopted  that 
will  allow  programming  vendors  to  take 
into  account  a  distributor's  or 
customer’s  creditworthiness  of  financial 
stability  when  it  negotiates  a  price  for  a 
programming  service.  Vendors  will  have 
the  right  to  consider  this  factor  in 
developing  pricing  policies.  In  doing  so, 
vendors  are  permitted  to  create  a 
distinct  class  or  classes  of  service  in 
pricing  to  reflect  concerns  about  credit 
considerations  or  financial  stability. 
However,  any  distinctions  based  on 
considerations  of  creditworthiness  must 
be  applied  on  a  technology  neutral 
basis.  Also,  vendors  may  not  manifest 
factors  such  as  creditworthiness  or 
financial  stability  in  price  differentials  if 
such  factors  are  already  taken  into 
account  through  different  terms  or 
conditions  such  as  special  credit 
requirements  or  payment  guarantees. 

47.  The  statute  also  directs  that  the 
Commission’s  regulations  should  allow 
price  differentials  based  on  differences 
in  “offering  of  service".  Neither  the 
statute  nor  its  legislative  history 
provides  much  guidance  on  the  proper 
definition  of  this  term,  although  it 
apparently  refers  to  differences  related 
to  the  actual  service  exchanged  between 
the  vendor  and  the  distributor.  For 
example,  such  considerations  could  be 
manifested  in  standard  contract  terms 
based  on  a  distributor’s  willingness  to 
provide  secondary  services  that  are 
reflected  as  a  discount  or  surcharge  in 
the  programming  service’s  price. 
Although  some  MVPDs  maintain  that  all 
distributors  fall  into  one  class,  we 
determined  that  the  flexibility  from 
“offering  of  service"  discounts 
ultimately  facilitates  greater  availability 
of  programming.  Moreover,  with  respect 
to  service  to  the  HSD  market,  certain 
distributors  may  have  capabilities  to 
function  like  other  (cable)  distributors, 
yet  many  of  these  functions  duplicate 
aspects  of  a  vendor’s  service  and  are  not 
necessarily  used  in  the  programming 
transmission.  As  a  result,  these 
duplicative  capabilities  should  not 
immediately  lead  to  establishing  a 


single  class  of  distributors.  Even 
assuming  a  single  class  of  distributors, 
the  record  clearly  demonstrates  that 
each  distributor  will  seek  to  distinguish 
itself  within  a  medium  by  its 
willingness  to  accept  certain  terms,  or  to 
provide  secondary  functions  in  return 
for  a  lower  price. 

48.  Consequently,  we  adopt 
regulations  to  allow  programming 
vendors  to  establish  price  differentials 
based  on  factors  related  to  offering  of 
service.  Such  factors  could  include,  for 
example,  penetration  of  programming  to 
subscribers  or  to  particular  systems; 
retail  price  of  programming  to  the 
consumer  for  pay  services;  amount  and 
type  of  promotional  or  advertising 
services  provided  by  a  distributor;  a 
distributor's  purchase  of  programming 
in  a  package  or  a  la  carte;  channel 
position;  importance  of  location  for  non¬ 
volume  reasons;  prepayment  discounts; 
contract  duration;  date  of  purchase, 
especially  purchase  of  service  at  launch; 
and  other  legitimate  factors  as 
standardly  applied  in  technology 
neutral  fashion.  This  list  of 
considerations  is  intended  to  provide 
examples  of  frequently  used  contractual 
terms,  and  is  not  exclusive;  vendors 
may  use  other  standardly  applied 
“offering  of  service”  discounts  (or 
surcharges),  to  the  extent  that  they  are 
willing  to  justify  such  terms,  as 
necessary  on  a  case-by-case  basis. 

49.  Use  of  rate  cards.  Given  that  the 
definition  of  “discrimination”  by  a 
vendor  initially  requires  a  price 
differential  as  compared  among 
competing  distributors,  there  must  be  a 
common  basis  for  such  price 
comparisons  and  such  information  must 
be  generally  accessible  to  potential 
complainants.  Accurate  comparisons 
could  occur  by  using  a  vendor’s  "rate 
card,"  standard  contracts,  or  other 
generally  accepted  pricing  information 
regarding  a  vendor’s  programming 
service.  The  record  in  this  proceeding, 
however,  has  established  that  vendors 
currently  employ  a  variety  of  sales 
practices,  and  that  individual  vendors 
require  considerable  flexibility  in 
establishing  a  mutually  acceptable  price 
in  order  to  facilitate  the  continued  sale 
of  multichannel  video  programming 
under  dynamic  market  conditions. 
Therefore,  vendors  will  be  permitted  to 
choose  whether  to  use  a  “rate  card”,  as 
well  as  the  format  and  relevant  pricing 
factors,  without  requiring  a  filing  with 
the  Commission,  with  the  provision  that 
such  pricing  information  will  play  an 
integral  role  in  a  vendor’s  ability  to 
justify  rate  differences  between 
competing  distributors.  Accordingly, 
under  the  complaint  process,  potential 
complainants  may  make  a  certified 
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request  of  information  by  vendors;  if  the 
request  is  denied  or  insufficient 
information  is  provided  for  a 
comparison,  a  distributor  may  file  a 
complaint  without  a  contract.  Under 
this  framework,  vendors  may  determine 
their  own  sales  practices  in  order  to 
accommodate  the  desired  level  of 
flexibility,  thus  assuming  their  own 
degree  of  risk  in  proving  legitimacy  of 
their  pricing  differentials.  With  respect 
to  the  filing  of  “rate  cards”,  contracts,  or 
other  types  of  pricing  information, 
requiring  vendors  to  file  pricing 
materials  would  impose  a  major 
administrative  burden  on  Commission 
resources,  and  could  create  additional 
problems  related  to  the  confidentiality 
of  such  information.  Further,  a  filing 
requirement  would  impose  an  excessive 
constraint  on  vendors. 

50.  Buying  groups.  Commission 
regulations  will  require  that  a  buying 
group  seeking  unitary  treatment  from  a 
programming  vendor  must  agree  to  be 
financially  responsible  for  any  fees  due 
under  a  contract  to  which  it  is  a  party. 
Alternatively,  if  individual  members  are 
contracting  parties,  they  must  agree  to 
joint  and  several  liability  for 
commitments  of  the  group.  In  addition, 
group  members  must  agree  to  uniform 
billing  and  standardized  contract 
provisions.  With  respect  to  technical 
performance,  a  vendor  offering  unitary 
treatment  to  a  purchasing  group  has  the 
right  to  require  members  to  agree  to 
certain  reasonable  technical  standards 
which  will  be  guaranteed  by  the  group 
entity  or  its  individual  members.  A 
programming  vendor  can,  of  course, 
legitimately  apply  any  of  the  statutorily 
permissible  justification  factors  such  as 
creditworthiness  to  buying  groups  in  the 
same  manner  as  they  would  be  applied 
to  individual  MVPDs  on  a 
nondiscriminatory  basis. 

D.  Non-price  Discrimination 

51.  Non-price  "discrimination”  by  a 
programming  vendor  between 
competing  distributors  is  also  covered 
within  628(c).  While  specific  practices 
within  this  prohibition  are  not  well 
identified  or  discussed,  we  believe  that 
one  form  of  non-price  discrimination 
could  occur  through  a  vendor’s 
“unreasonable  refusal  to  sell”,  including 
refusing  to  sell  programming  to  a  class 
of  distributors,  or  refusing  to  initiate 
discussions  with  a  particular 
distributor.  The  Commission  will 
distinguish  "unreasonable”  refusals  to 
sell  from  certain  legitimate  reasons  that 
could  prevent  a  contract  between  a 
vendor  and  a  particular  distributor, 
including  (i)  the  possibility  of  parties 
reaching  an  impasse  on  particular  terms, 
(ii)  the  distributor’s  history  of  defaulting 


on  other  programming  contracts,  or  (iii) 
the  vendor’s  preference  not  to  sell  a 
program  package  in  a  particular  area  for 
reasons  unrelated  to  an  existing 
exclusive  arrangement  or  a  specific 
distributor.  Implementation  of  the  non¬ 
price  discrimination  aspects  of  section 
628(c)  concerning  unreasonable  refusals 
to  sell  or  similar  exclusionary  practices 
will  draw  upon  certain  antitrust 
precedents  to  define  “unreasonable”,  as 
well  as  other  principles  and  will  be 
addressed  individually  through  the 
enforcement  process.  In  addition, 
section  628(c)’s  prohibition  against  non- 
price  discrimination  will  also 
encompass  situations  in  which  a  vendor 
refuses  to  offer  particular  terms  to  an 
individual  distributor,  or  class  of 
distributors,  that  are  offered  to 
competing  distributors. 

E.  Application  of  Rules  to  Existing 
Contracts 

52.  We  affirm  our  tentative  conclusion 
in  the  Notice  “that  any  pricing  policies 
or  restrictions  developed  to  implement 
section  628  should  not  be  applied 
retroactively  to  existing  contracts.” 
Therefore,  the  antidiscrimination  rules 
adopted  herein  will  not  affect  prices 
paid  for  past  video  programming 
services  or  penalize  vendors  for 
practices  preceding  passage  of  the  Act. 
The  Commission  will,  however,  apply 
the  rules  adopted  under  section  628 
prospectively  to  existing  contracts  and 
to  contracts  entered  into  after  the 
effective  date  of  the  rules. 

53.  Given  that  renegotiation  of 
existing  affiliation  agreements  will  have 
some  disruptive  effect  on  the  market 
and  on  the  entities  involved,  it  is  in  the 
public  interest  to  afford  parties  a 
reasonable  period  of  time  of  120  days 
after  the  effective  date  of  the  new  rules 
in  which  to  bring  their  agreements  into 
compliance.  After  this  date,  a 
complainant  may  base  a  claim  of 
discrimination  on  comparisons  with 
contracts  that  predate  passage  of  the 
Act,  but  the  point  of  comparison  for 
determining  whether  the  contract  rates 
offered  to  the  complainant  are 
reasonable  should  be  the  current  rate 
paid  by  its  competitor  under  its  original 
terms  or,  if  the  contract  has  been 
renegotiated,  the  renegotiated  terms.  In 
all  cases,  the  reference  point  for 
comparing  disparities  among  contracts 
must  be  the  terms  in  effect  at  the  time 
the  complaint  is  filed  rather  than  those 
in  effect  at  some  other  time  during  the 
contract. 

F.  Complaint  and  Enforcement 
Procedures  Regarding  Discrimination 

54.  Complaint.  When  filing  a 
complaint,  the  burden  of  proof  is  on  the 


L 


complainant  MVPD  to  make  a  prima 
facie  showing  that  there  is  a  difference 
between  the  terms,  conditions  or  rates 
charged  (or  offered)  to  complainant  and 
its  competitor  by  a  satellite  broadcast 
programming  vendor  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  our  attribution  test. 
Thus,  if  the  complaint  is  brought  against 
a  satellite  cable  programming  vendor, 
the  complaint  must  establish  that  the 
vendor  meets  the  attribution  standards 
adopted  in  this  proceeding.  In  addition, 
the  complainant  must  establish  that  it 
“competes"  with  the  MVPD  to  which  it 
seeks  comparison,  either  on  a  national 
or  local  basis.  Thus,  the  complainant 
must  demonstrate  that  there  is  some 
overlap  in  actual  or  proposed  service 
area  with  the  “competing”  distributor. 

55.  Next,  the  complaint  must 
established  that  the  vendor  has 
provided  or  offered  different  terms  and 
conditions,  or  different  prices,  to  the 
complainant  and  its  competitor.  The 
complainant  may  use  a  “rate  card,” 
some  other  generally  available 
information,  or  the  current  contract 
between  the  defendant  vendor  and  the 
complainant’s  competitor  for 
comparison  purposes  to  demonstrate  a 
differential.  If  an  aggrieved  MVPD  does 
not  have  access  to  a  “rate  card”  or  other 
comparative  rate  information  (such  as 
the  contract  with  its  competitor),  it 
should  request,  by  certified  mail,  such 
information  from  the  vendor.  If  the 
vendor  refuses  to  provide  rate 
information  pertaining  to  the  MVPD’s 
competitor,  then  the  MVPD  can  file  a 
complaint  based  on  information  and 
belief  of  an  impermissible  rate 
differential,  supported  by  an  affidavit, 
along  with  a  statement  that  the  vendor 
refused  to  provide  the  necessary  specific 
comparative  information.  The  staff  will 
then  accept  the  complainants’  rate 
allegations  as  true  for  purposes  of  its 
prima  facie  determination.  In  this  way, 
we  have  addressed  any  concern  raised 
about  the  MVPD’s  lack  of  access  to 
information  without  requiring  vendors 
to  file  “rate  cards”  or  contracts  at  the 
Commission,  because  an  aggrieved 
MVPD  will  be  able  to  file  a  complaint 
and  make  a  prima  facie  case  whether  it 
has  access  to  its  competitor’s  contract  or 
not. 

56.  Answer.  The  vendor  will  be  given 
thirty  days  to  file  an  answer  challenging 
the  complainant’s  allegations  or 
presenting  affirmative  defenses  that  the 
difference  in  terms  and  conditions,  or 
the  difference  between  its  price  to  the 
complainant  and  its  price  to  the 
complainant’s  competitor,  is  justified  by 
the  four  factors  set  forth  in  the  statute 
for  permitted  differentials. 

Alternatively,  if  the  vendor  believes  that 
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the  complainant  and  the  competitor  are 
not  sufficiently  similar,  and  thus  cannot 
be  realistically  compared,  it  can  state  its 
reasons  for  this  conclusion  and  submit 
an  alternative  contract  for  comparison 
with  another  more  similarly  situated 
MVPD  that  uses  the  same  distribution 
technology  as  the  competitor  selected  by 
the  complainant. 

57.  Even  if  the  defendant  vendor 
chooses  to  demonstrate  that  the 
difference  in  its  price  to  complainant 
and  to  complaint’s  competitor  is 
justified  by  the  factors  set  forth  in  the 
statute,  without  relying  on  an 
alternative  contract  providing  a 
comparison  to  a  similarly  situated 
customer,  the  Commission  may  still 
need  to  reference  a  contract  with  a 
similarly  situated  customer  to  determine 
that  the  magnitude  of  the  differential  is 
not  discriminatory.  For  example,  if  the 
vendor  argues  that  the  price  difference 
between  the  complainant  and  its 
competitor  is  due  to  the  vendor’s 
standard  volume  discounts,  specific  cost 
differences  between  the  two  customers, 
and  certain  “offering  of  service”  factors 
(such  as  number  of  services  purchased, 
channel  positioning,  penetration  or 
marketing  incentives),  the  Commission 
will  have  to  determine  whether  each 
reason  offered  by  the  vendor  for  a 
differential  is  allowed  under  the 
statutory  factors,  and  whether  the 
precise  magnitude  of  the  price 
difference  is  justified  bv  those  factors. 

58.  The  magnitude  of  a  price 
differential  due  to  standard  volume 
discounts  and  specific  cost  differences 
may  be  ascertainable  without  the  need 
to  reference  any  other  contract  for 
comparisons.  If  the  vendor  submits 
written  documentation  that  describes 
any  standardized  volume  discounts 
routinely  used  by  the  vendor,  we  will 
accept  such  evidence  in  lieu  of 
additional  contracts  to  quantify  the 
magnitude  of  a  permissible  differential. 
Similarly,  if  the  vendor  also  offers 
standard  discounts  for  the  number  of 
services  purchased,  channel 
positioning,  penetration,  and  marketing 
commitments,  then  these  too  can  be 
readily  factored  in  the  price  calculation 
without  reference  to  another  contract,  so 
long  as  the  vendor  submits  written 
documentation  that  describes  such 
standardized  discounts  or  surcharges.  If 
the  vendor  does  not,  however,  use 
standard  discounts,  the  vendor  should 
submit,  with  its  answer,  a  contract  with 
a  similarly  situated  customer  in  the 
same  class  of  service  as  the 
complainant’s  competitor  who  has 
negotiated  a  price  based  on  the  same,  or 
as  closely  similar  as  possible,  terms  as 
the  complainant  to  support  the  vendor’s 
argument  that  the  price  to  complainant 


is  fair.  The  vendor  would  argue  that  the 
price  and/or  discounts  or  surcharges 
given  to  this  similarly  situated 
distributor  apply  to  complainant,  and 
therefore  demonstrate  that  the  price 
offered  or  charged  to  the  complainant  is 
not  discriminatory.  Any  contracts  or 
proprietary  information  submitted  by  a 
vendor  with  its  answer  may  be 
submitted  pursuant  to  a  request  for 
confidentiality.  Vendors  will  not  be 
permitted  to  redact  any  information 
contained  in  any  contracts  submitted  for 
comparison  purposes.  The  complainant 
will  be  granted  access  to  any  such 
contracts  or  proprietary  information 
submitted  provided  it  agrees  to  abide  by 
the  terms  of  a  protective  order  that 
limits  access  to  such  information  and 
limits  the  purposes  for  which  any 
information  obtained  through  the 
section  628  complaint  process  may  be 
used.  The  defendant  will  be  given  an 
extra  five  (5)  days  to  submit  a  second, 
redacted  version  of  its  answer  for  the 
public  file. 

59.  Reply  and  Staff  Determination. 

The  complainant  may  file  a  reply  within 
twenty  days  after  the  answer  is  filed. 

The  reply  may  challenge  the 
justifications  for  the  price  differential 
relied  upon  by  the  vendor,  or  may 
challenge  any  alternative  comparison 
the  vendor  seeks  to  make  as 
inappropriate  because  the  contract 
submitted  by  the  vendor  is  not  with  a 
customer  who  is  similarly  situated  to 
the  complainant.  The  complainant  will 
have  an  extra  five  (5)  days  to  file  a 
second,  redacted  copy  of  the  reply  for 
the  public  record  if  it  contains 
confidential  or  proprietary  information. 
After  reviewing  the  complaint,  answer 
and  reply,  the  staff  will  issue  what,  for 
purposes  of  these  proceedings,  we  will 
deem  a  prima  facie  determination.  If  the 
complainant  has  not  shown  that  there  is 
a  differential,  or  has  not  met  the 
competitor  or  attribution  standards,  or  if 
the  vendor  has  completely  justified  both 
the  reasons  for  and  the  magnitude  of  the 
differential  to  the  satisfaction  of  the 
reviewing  staff,  the  staff  will  find  that 
the  complainant  has  not  made  a  prima 
facie  case  and  will  dismiss  the 
complaint  with  prejudice. 

60.  It  is  in  the  public  interest  to  assign 
a  somewhat  higher  burden  of  proof  for 
making  a  prima  facie  case  on  a 
complainant  if  the  complaint  is  based 
on  a  de  minimis  price  differential.  In 
those  cases  in  which  the  differential 
between  the  complainant’s  price  and 
that  of  its  competitor  is  equal  to  or  less 
than  five  cents  per  subscriber  or  five 
percent,  whichever  is  larger,  the  vendor 
is  not  required  to  justify  the  magnitude 
of  the  differential,  so  long  as  it  provides 
sufficient  reasons  that  are  justified  by 


the  statutory  factors  for  a  difference  in 
price.  In  any  discrimination  complaint 
case,  the  vendor  must  always 
demonstrate  to  the  Commission’s 
satisfaction  that  it  has  sufficient  reasons 
that  are  justifiable  under  the  statutory 
factors  to  support  a  de  minimis  price 
difference. 

61.  If  the  staff  determines  that  the 
complainant  has  established  a  prima 
facie  case,  and  no  further  information  is 
necessary  to  determine  the  fair  or 
reasonable  price,  the  staff  will  issue  an 
order  ruling  in  favor  of  the  complainant, 
with  appropriate  remedies.  In  most 
cases,  the  appropriate  remedy  will  be  to 
order  the  vendor  to  revise  its  contract  or 
offer  to  the  complainant  in  accordance 
with  the  Commission's  findings. 
However,  the  statute  provides  broad 
authority  to  the  Commission  to  order 
additional  remedies  or  impose  sanctions 
for  violations  of  section  628,  which  will 
be  used  in  appropriate  circumstances. 

62.  Discovery.  If  the  staff  determines 
that  the  complainant  has  established  a 
prima  facie  case,  and  further 
information  is  necessary  to  resolve  the 
complaint,  the  staff  will  issue  a  ruling 
to  that  affect.  The  staff  will  then 
determine  what  additional  information 
is  necessary,  and  will  develop  a 
discovery  process  and  timetable  to 
resolve  the  dispute  expeditiously.  Given 
the  nature  of  the  programming 
distribution  marketplace,  and  the  wide 
range  of  sales  practices,  it  would  not  be 
efficient  or  advisable  to  mandate 
uniform  discovery  processes  herein  for 
section  628  complaints.  Instead,  the 
staff  will  have  flexibility  to  assess  each 
case  and  order  discovery  accordingly.  In 
some  cases,  the  reviewing  staff  will 
itself  conduct  discovery  by  issuing 
appropriate  letters  of  inquiry  or  require 
that  specific  documents  be  produced. 
The  staff  will  order  that  document  or 
answers  to  such  inquiries  will  be 
submitted  to  the  Commission  and  to  the 
complainant  (pursuant  to  a  protective 
order)  within  a  specified  time  period. 

63.  If  the  staff  cannot  readily  identify 
what  information  is  needed,  it  can 
direct  the  parties  to  submit  discovery 
requests  and  supporting  memoranda 
within  a  specified  time  period.  The  staff 
will  then  schedule  a  status  conference 
to  resolve  discovery  disputes  and 
establish  a  timetable  for  compliance. 
The  staff  will  be  authorized  to  issue  oral 
rulings  at  the  status  conference  which 
will  be  confirmed  in  writing  to  the 
parties.  Discovery  will  be  limited  to 
issues  raised  by  the  vendor’s  defenses. 
Any  information  exchanged  through 
discovery  will  also  be  subject  to  a 
protective  order. 

64.  After  the  conclusion  of  discovery 
the  staff  will  require  the  parties  to 
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submit  briefs,  together  with  proposed 
findings  of  fact,  conclusions  of  law  and 
proposed  remedies  at  a  specified  date. 
Reply  briefs  should  be  filed  within  the 
following  fifteen  days.  The  parties  will 
be  given  an  additional  five  days  in 
which  to  file  redacted  copies  of  briefs 
and  reply  briefs  for  the  public  record 
when  they  contain  confidential  or 
proprietary  information.  The  staff  is 
expected  to  act  expeditiously.  After  a 
ruling  on  the  merits,  either  party  may 
file  an  application  for  review  of  the 
staffs  determinations  directly  to  the 
Commission.  Such  ruling  will  include  a 
timetable  for  compliance,  and  will  be 
effective  upon  release.  In  the  absence  of 
a  stay,  any  relief  or  remedy  imposed  in 
the  order  will  remain  in  effect  pending 
review.  Stays  will  not  be  routinely 
granted. 

65.  Referral  to  ALJ.  If  the  staff 
determines  that  the  complainant  has 
established  a  prima  facie  case,  and  that 
extensive  discovery  will  probably  be 
required  to  resolve  the  complaint,  it  will 
so  advise  the  parties  in  writing.  If  both 
parties  agree,  they  may  elect  to  resolve 
the  dispute  through  ADR.  If  the  parties 
do  not  agree  to  ADR,  the  staff  will  refer 
the  complaint  to  an  administrative  law 
judge  (ALJ)  for  adjudication.  The  ALJs 
are  expected  to  resolve  such  cases 
expeditiously,  and  should  promptly 
hold  a  status  conference  to  establish 
timetables  for  discovery,  hearing,  and 
submission  of  briefs  and  proposed 
findings  of  fact  and  conclusions  of  law. 
A  ruling  on  the  merits  by  the  ALJ  may 
be  appealed  directly  to  the  Commission. 
Such  ruling  will  include  a  timetable  for 
compliance,  and  will  be  effective  upon 
release.  In  the  absence  of  a  stay,  any 
relief  or  remedy  imposed  in  the  ruling 
will  remain  in  effect  pending  appeal. 
Stays  will  not  be  routinely  granted. 

G.  Complaints  Alleging  Non-price 
Discrimination 

66.  Complaint/Answer/Reply.  When 
filing  a  complaint,  the  burden  of  proof 
is  on  the  complainant  to  make  a  prima 
facie  showing  that  a  satellite  broadcast 
programming  vendor  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  the  attribution 
standards  has  engaged  in  some  form  of 
non-price  discrimination.  The 
complaint  must  include  proof  that  the 
complainant  has  notified  the  vendor  of 
its  potential  claim,  and  must  be 
supported  by  appropriate 
documentation  or  an  affidavit  setting 
forth  the  basis  for  the  claim  that  the 
vendor  has  engaged  in  a  form  of  non¬ 
price  discrimination.  The  complaint 
should  also  specify  the  relief  requested. 
A  one-year  statute  of  limitations  will 
apply  to  non-price  discrimination 


complaints.  The  vendor  will  have  thirty 
days  in  which  to  respond  to  the 
complaint.  The  vendor  must  establish 
that  it  has  not  engaged  in  discriminatory 
behavior.  The  complainant  will  have 
twenty  days  following  the  answer  in 
which  to  file  a  reply. 

67.  Staff  Determination.  The  staff  is 
expected  to  issue  a  ruling  on  the  merits 
expeditiously.  Such  ruling  may  be  oral 
or  written;  any  oral  ruling  will  later  be 
released  in  writing.  If  discovery  is 
required,  the  staff  may  proceed  with 
discovery  as  allowed  in  a  price 
discrimination  case.  In  a  case  regarding 
an  unreasonable  refusal  to  sell,  if 
appropriate,  the  staff  will  order  the 
parties  to  attempt  to  negotiate  a  sale.  If 
the  parties  cannot  resolve  their 
differences  with  a  specified  time  period, 
rather  than  engage  in  discovery  or 
protracted  adjudication,  the  staff  will 
hold  a  status  conference  with  the  parties 
to  determine  whether  the  failure  to 
reach  an  agreement  is  the  result  of  a 
legitimate  negotiating  impasse.  If, 
however,  the  staff  determines  that  the 
vendor’s  refusal  to  sell  on  non- 
discriminatory  terms  and  conditions  is 
unreasonable,  it  will  issue  an  order  with 
appropriate  remedies  and  sanctions.  An 
application  for  the  review  of  any  staff 
ruling  on  the  merits  may  be  filed 
directly  by  either  party  to  the 
Commission.  Such  ruling  will  include  a 
timetable  for  compliance  and  will 
become  effective  upon  release,  and  any 
relief  or  remedies  imposed  in  the  order 
will  remain  in  effect  pending  review. 

Prohibitions  Against  Undue  or 
Improper  Influence 

68.  The  Commission  is  directed  in 
subsection  (c)  to  prescribe  regulations  to 
specify  particular  conduct  that  is 
prohibited  by  subsection  (b)  in  three 
specific  areas.  The  first  of  these  relates 
to  the  exercise  of  certain  types  of 
“undue  influence.”  Specifically,  the 
regulations  are  to  establish  effective 
safeguards  to  prevent  a  cable  operator 
which  has  an  attributable  interest  in  a 
satellite  cable  programming  vendor  or  a 
satellite  broadcast  programming  vendor 
from  unduly  or  improperly  influencing 
the  decision  of  such  vendor  to  sell,  or 
the  prices,  terms,  and  conditions  of  sale 
of,  satellite  cable  programming  or 
satellite  broadcast  programming  to  any 
unaffiliated  multichannel  video 
programming  distributor. 

69.  The  concept  of  undue  influence 
between  affiliated  firms  is  closely  linked 
with  discriminatory  practices  and 
exclusive  contracting,  the  direct 
regulation  of  which  is  to  be  undertaken 
pursuant  section  628(c)(2)  (B),  (C),  and 
CD)  based  on  externally  ascertainable 
pricing  and  contracting  information. 


Section  628(c)(2)(A)  can  play  a 
supporting  role  where  information  is 
available  (such  as  might  come  from  an 
internal  “whistleblower”)  that 
evidences  “undue  influence”  between 
affiliated  firms  to  initiate  or  maintain 
anticompetitive  discriminatory  pricing, 
contracting,  or  product  withholding. 
Although  such  conduct  may  be  difficult 
for  the  Commission  or  complainants  to 
establish,  its  regulation  provides  a 
useful  support  for  direct  discrimination 
and  contracting  regulation.  A 
prohibition  against  such  conduct  will 
accordingly  be  incorporated  into  the 
rules. 

70.  Complaint  and  Enforcement 
Procedures.  As  in  the  case  of  both 
discrimination  and  exclusivity 
complaints,  any  complainant  must  first 
notify  the  cable  operator,  vertically 
integrated  satellite  cable  programming 
vendor,  or  satellite  broadcast 
programming  vendor  of  its  belief  that 
said  party  has  engaged  in  prohibited 
acts  or  practices.  Such  notice  must 
provide  sufficient  specificity  so  that  the 
cable  operator  or  programming  vendor 
can  ascertain  the  precise  nature  of  the 
dispute.  If  the  parties  cannot  resolve  the 
dispute  without  involving  the 
Commission,  the  complainant  may  file  a 
complaint  along  with  evidence  (an 
affidavit  or  copy  of  a  certified  letter)  that 
the  required  notice  has  been  given. 
Failure  to  include  such  evidence  will  be 
grounds  for  immediate  dismissal  of  the 
complaint. 

71.  As  with  all  other  section  628 
cases,  we  seek  to  dispose  of  as  many 
complaints  as  possible  on  the  basis  of  a 
complaint,  answer,  and  reply.  Discovery 
will  not  be  permitted  as  a  matter  of 
right,  but  on  a  case-by-case  basis  as 
deemed  appropriate  by  the  reviewing 
staff.  Interlocutory  applications  for 
review  shall  be  permitted  only  after  the 
staff  has  issued  a  ruling  on  the  merits. 

72.  Complaint/ Answer.  When  filing  a 
complaint,  the  burden  of  proof  will  be 
on  the  MVPD  to  make  a  prima  facie 
showing  that  the  defendant  has  engaged 
in  conduct  prohibited  by  section 
628(c)(2)(A).  The  complainant  must 
show  that  the  defendant  is  a  cable 
operator,  a  satellite  broadcast 
programming  vendor,  or  a  vertically 
integrated  satellite  cable  programming 
vendor  that  meets  the  attribution 
standards  established.  The  complaint 
must  be  supported  by  documentary 
evidence  of  the  alleged  violation,  or  by 
an  affidavit  (signed  by  an  officer  of  the 
complaining  MVPD)  setting  forth  the 
basis  for  the  complainant’s  allegations. 
Finally,  the  complaint  should  specify 
the  relief  requested.  The  defendant  will 
be  given  thirty  (30)  days  to  file  an 
answer  responding  to  the  complainant’s 
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allegations.  The  answer  should  be 
supported  by  documentary  evidence,  or 
an  affidavit  (signed  by  an  officer  of  the 
defendant),  that  refutes  the 
complainant’s  allegations  or  supports 
any  affirmative  defenses  the  defendant 
may  raise.  The  complainant  will  be 
given  thirty  (30)  days  to  respond  to  the 
defendant’s  answer. 

73.  Staff  Determination/Discovery. 
After  reviewing  the  complaint,  answer 
and  reply,  the  staff  will  make  a  prima 
facie  determination.  If  the  complainant 
has  not  made  a  prima  facie  case  of  a 
violation  the  complaint  will  be 
dismissed.  If  the  staff  determines  that 
the  complainant  has  made  a  prima  facie 
case  of  a  violation,  the  staff  will  so  rule, 
and  will  determine  whether  it  can  grant 
relief  on  the  basis  of  the  existing  record. 
If  the  record  is  not  sufficient  to  resolve 
the  complaint,  the  staff  will  determine 
and  outline  the  appropriate  procedures 
for  discovery.  The  staff  will  determine 
what  additional  information  is 
necessary  to  resolve  the  complaint,  and 
will  develop  a  discovery  process  and 
timetable  to  resolve  the  dispute 
expeditiously.  Wherever  possible,  to 
avoid  discovery  disputes  and  arguments 
pertaining  to  relevance,  the  staff  will 
itself  conduct  discovery  by  issuing 
appropriate  letters  of  inquiry  or 
requiring  that  specific  documents  be 
produced.  The  staff  will  order  that 
documents  or  answers  to  such  inquiries 
will  be  submitted  to  the  Commission 
and  to  the  opposing  party  pursuant  to  a 
protective  order  within  a  specified  time 
period.  If  the  staff  cannot  readily 
determine  what  information  is  needed, 
it  can  direct  the  parties  to  submit 
discovery  requests  and  supporting 
memoranda  within  a  specified  time 
period.  The  staff  will  then  schedule  a 
status  conference  to  resolve  discovery 
disputes  and  establish  a  timetable  for 
compliance.  The  staff  is  authorized  to 
issue  oral  rulings  at  the  status 
conference  which  will  be  confirmed  in 
writing  to  the  parties.  Any  information 
exchanged  through  discovery  will  be 
subject  to  a  protective  order. 

74.  Upon  conclusion  of  discovery,  the 
staff  will  direct  the  parties  to  submit 
briefs,  together  with  proposed  findings 
of  fact,  conclusions  of  law  and  proposed 
remedies  at  a  specified  date.  Reply 
briefs  should  be  filed  within  the 
following  fifteen  (15)  days.  Redacted 
copies  of  briefs  and  reply  briefs  should 
be  filed  for  the  public  record  within  an 
additional  five  (5)  days  when  they 
contain  confidential  or  proprietary 
information  from  material  that  is  subject 
to  a  protective  order.  After  a  ruling  on 
the  merits,  either  party  may  file  an 
application  for  review  of  the  staffs 
determinations  directly  to  the 


Commission.  A  ruling  on  the  merits  will 
include  a  timetable  for  compliance  and 
will  become  effective  upon  release.  In 
the  absence  of  a  stay,  any  relief  or 
remedies  imposed  in  the  order  will 
remain  in  effect  pending  review.  Stays 
will  not  be  routinely  granted. 

75.  Referral  to  ALJ. If  the  staff 
determines  that  the  complainant  has 
established  a  prima  facie  case,  and  that 
extensive  discovery  will  probably  be 
required  to  resolve  the  complaint,  it  will 
so  advise  the  parties  in  writing.  If  both 
parties  agree  they  may  elect  to  resolve 
the  dispute  through  ADR.  If  the  parties 
do  not  agree  to  ADR,  the  staff  may  refer 
the  complaint  to  an  administrative  law 
judge  (ALJ)  for  an  administrative 
hearing.  The  ALJs  are  expected  to 
resolve  such  cases  expeditiously,  and 
should  hold  an  immediate  status 
conference  to  establish  timetables  for 
discovery,  hearing,  and  submission  of 
briefs  and  proposed  findings  of  fact  and 
conclusions  of  law.  Interlocutory 
appeals  shall  be  permitted  only  after  a 
ruling  on  the  merits.  A  ruling  on  the 
merits  by  the  ALJ  must  be  appealed 
directly  to  the  Commission.  Such  ruling 
will  include  a  timetable  for  compliance 
and  will  become  effective  upon  release. 
In  the  absence  of  a  stay,  any  relief  or 
remedies  imposed  in  {he  order  will 
remain  in  effect  pending  review.  Stays 
will  not  be  routinely  granted. 

Frivolous  Complaints 

76.  As  required  by  section  628(f)(3), 
regulations  are  adopted  prohibiting  the 
filing  of  frivolous  complaints  alleging 
violation  of  any  provision  of  section 
628.  The  regulations  will  also  require 
that  all  complaints  alleging  violations  of 
section  628  must  be  accompanied  by  an 
affidavit  signed  by  an  authorized  officer 
or  agent  of  the  complainant.  To  enforce 
the  prohibition  against  filing  frivolous 
complaints,  monetary  forfeitures  will  be 
assessed  in  accordance  with  section  503 
of  the  Communications  Act  and  our 
forfeiture  regulations  and  policies.  For 
purposes  of  section  503(b)(5),  one 
finding  that  a  complainant  has  filed  a 
frivolous  complaint  under  any  provision 
of  section  628  shall  be  sufficient  to 
fulfill  the  citation  requirements  of  the 
forfeiture  provisions. 

77.  Complaints  filed  without  any 
effort  to  ascertain  or  review  the 
underlying  facts  should  be  considered 
frivolous.  The  requirement  adopted 
herein  that  complaints  be  accompanied 
by  affidavit  should  assure  that  such 
complaints  are  based  on  specific  and 
substantiated  facts.  When  this  is  not  the 
case,  the  complainant  will  be  liable  for 
sanctions  for  violating  our  rule  against 
frivolous  complaints.  Similarly, 
complainants  will  be  liable  for  sanctions 


for  frivolous  complaints  that  are  based 
on  arguments  that  have  been 
specifically  rejected  by  the  Commission 
in  other  proceedings,  or  for  filing  a 
complaint  that  has  no  plausible  basis  for 
relief.  A  complaint  will  not  be  found 
frivolous  if  dismissal  of  the  complaint  is 
based  on  evidence  that  the  complainant 
had  no  way  of  knowing  before  it  was 
produced  by  the  defendant  in  the 
complaint  process.  Further  standards 
will  be  developed  as  specific  cases  are 
adjudicated. 

Annual  Report  to  Congress 

78.  Section  628(g)  of  the  1992  Cable 
Act  directs  the  Commission  to  annually 
report  to  Congress  on  the  status  of 
competition  in  the  video  programming 
marketplace.  The  Commission  must 
issue  its  first  report  within  18  months  of 
promulgating  program  access 
regulations. 

79.  We  intend  to  include  in  our 
annual  report  to  Congress  (1)  the 
number  of  independently  owned  cable 
operators  and  programming  distributors; 
(2)  the  degree  of  vertical  integration 
between  cable  operators  and 
programming  distributors;  and  (3)  the 
penetration  or  availability  of 
programming  to  competing 
multichannel  services.  Such  data  will  be 
readily  available  through  existing 
industry  publications  and  through  data 
submitted  during  the  complaint  process, 
and  reporting  requirements  will  not  be 
imposed  on  programmers  or 
distributors.  Annual  analysis  of  this 
information  will  enable  us  to  closely 
follow  the  competitive  development  of 
the  video  programming  industry.  While 
data  regarding  the  levels  of  pricing 
differentials  for  programming,  including 
the  range  and  average  of  volume-related 
discounts  and  other  permissible 
differentials  would  also  be  informative, 
the  disclosure  of  such  data,  even  in 
aggregate  form,  could  hinder 
competition  in  the  industry.  Our 
experience  with  the  complaint  process 
will  be  summarized  in  our  reports  to 
Congress,  including  the  total  number  of 
complaints  resolved  and  the  general 
nature  of  those  complaints.  Thus,  the 
reports  to  Congress  will  also  include 
public  or  nonprotected  information 
from  the  complaints,  as  well  as  a  general 
summary  of  data  without  divulging 
proprietary  information.  In  addition, 
although  there  is  no  specific  program 
access  reporting  requirement,  we  may 
subsequently  request  program  access 
information  as  part  of  a  general 
collection  of  information  commenced 
with  respect  to  other  requirements  of 
the  1992  Cable  Act. 
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Conclusion  v 

80.  In  this  Report  and  Order,  we  adopt 
rules  to  implement  section  19  of  the 
1992  Cable  Act  regarding  program 
access.  After  evaluating  the  record  in 
this  proceeding,  we  recognize  that  even 
as  distributors  gain  access  to 
programming  services,  their  ability  to 
enhance  the  diversity  of  programming 
available  to  the  public  will  still  depend 
upon  their  opportunities  to  arrange  to 
purchase  programming  at 
nondiscriminatory  prices  and  terms. 
Therefore,  the  implementing  rules  for 
section  628  are  intended  to  prohibit  and 
remedy  such  problems,  thus  enhancing 
program  access  to  fulfill  the 
Congressional  intent — as  expressed  in 
the  1992  Cable  Act  and  the  legislative 
history — to  prohibit  unfair  or 
anticompetitive  actions,  without 
restraining  the  amount  of  multichannel 
programming  available  by  precluding 
legitimate  business  practices  that 
enhance  competition  and  create 
programming  diversity.  Also,  in 
response  to  the  Congressional  mandate 
to  develop  an  adjudicatory  process  for 
implementing  the  provisions  of  section 
628,  procedures  are  tailored  to  specific 
classes  of  complaints  in  order  to  resolve 
such  matters  as  expeditiously  as 
possible. 

Administrative  Matters 

Final  Regulatory  Flexibility  Analysis 

81.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  the 
Commission’s  final  analysis  is  as 
follows: 

I.  Need  and  purpose  of  this  action: 

This  action  is  taken  to  implement 
section  19  of  the  Cable  television 
Consumer  Protection  and  Competition 
Act  of  1992. 

II.  Summary  of  the  issues  raised  by 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis:  There 
were  no  comments  submitted  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis. 

III.  Significant  alternatives 
considered:  We  have  analyzed  the 
comments  submitted  in  light  of  our 
statutory  directives  and  have  formulated 
regulations  which,  to  the  extent 
possible,  minimize  the  regulatory 
burden  placed  on  entities  covered  by 
the  program  access  provisions  of  the 
Cable  Act.  Different  entities  will  be 
affected  in  different  ways.  Some 
programming  vendors  may  be  forced  to 
alter  their  pricing  policies  or  their 
contracting  policies  while  other  MVPDs, 
who  are  more  likely  to  be  small  entities, 
may  receive  benefits  in  increased  access 
to  or  lower  prices  for  satellite  cable  or 
satellite  broadcast  programming. 


IV.  Federal  Rules  which  overlap, 
duplicate  or  conflict  with  these  rules: 
Sherman  Act,  Clayton  Act,  and 
Robinson-Patman  Act. 

V.  Paperwork  Reduction  Act 
Statement:  The  proposal  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  impose  new  and  modified 
information  collection  requirement  on 
the  public.  Implementation  of  any  new 
or  modified  requirements  will  be  subject 
to  approval  by  the  Office  of 
Management  and  Budget  as  prescribed 
by  the  Act. 

82.  The  Secretary  shall  cause  a  copy 
of  the  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 

94  Stat.  1164,  5  U.S.C.  601  et  seq. 

(1981). 

Ordering  Clauses 

83.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  2(a),  4(i),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  152(a),  154(i),  and 
303(r),  part  76  of  the  Commission’s 
rules,  47  CFR  part  76  is  amended  as  set 
forth  below. 

84.  It  is  ordered  that  the  rules  of  this 
Report  and  Order  will  be  effective  July 
16,  1993. 

85.  It  is  further  ordered  that  MM 
Docket  No.  92-265  will  remain  open 
until  such  time  as  the  remaining  issues 
relating  to  section  12  of  the  Cable  Act 
are  resolved. 

List  of  Subjects  in  47  CFR  part  76 

Cable  television. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretory. 

Amendatory  Text 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  . 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority.  47  U.S.C.  152, 153, 154,  301, 
303.  307,  308,  309,  532,  533,  535,  542,  543, 
548,  552. 

2.  The  heading  of  Subpart  O  is  revised 
to  read  as  follows: 


Subpart  O — Competitive  Access  to 
Cable  Programming 

3.  Subpart  O  is  amended  by  adding 
§§  76.1000  through  76.1003  and  by 
revising  §§  76.1004  through  76.1010  to 
read  as  follows: 

§76.1000  Definitions 

As  used  in  this  subpart: 

(a)  Area  served  by  cable  system.  The 
term  “area  served”  by  a  cable  system 
means  an  area  actually  passed  by  a  cable 
system  and  which  can  be  connected  for 
a  standard  connection  fee. 

(b)  Attributable  interest.  For  purposes 
of  determining  whether  a  party  has  an 
“attributable  interest”  as  used  in  this 
subpart,  the  definitions  contained  in  the 
notes  to  §  76.501  shall  be  used, 
provided,  however  that: 

(1)  The  single  majority  shareholder 
provisions  of  Note  2(b)  to  §  76.501  and 
the  limited  partner  insulation 
provisions  of  Note  2(g)  to  §  76.501  shall 
not  apply;  and 

(2)  The  provisions  of  Note  2(a)  to 
§  76.501  regarding  five  (5)  percent 
interests  shall  include  all  voting  or 
nonvoting  stock  or  limited  partnership 
equity  interests  of  five  (5)  percent  or 
more. 

(c)  Buying  groups.  The  term  “buying 
group"  or  “agent,”  for  purposes  of  the 
definition  of  a  multichannel  video 
programming  distributor  set  forth  in 
paragraph  (e)  of  this  section,  means  an 
entity  representing  the  interests  of  more 
than  one  entity  distributing 
multichannel  video  programming  that: 

(1)  Agrees  to  be  financially  liable  for 
any  fees  due  pursuant  to  a  satellite  cable 
programming,  or  satellite  broadcast 
programming,  contract  which  it  signs  as 
a  contracting  party  as  a  representative  of 
its  members  or  whose  members,  as 
contracting  parties,  agree  to  joint  and 
several  liability;  and 

(2)  Agrees  to  uniform  billing  and 
standardized  contract  provisions  for 
individual  members;  and 

(3)  Agrees  either  collectively  or 
individually  on  reasonable  technical 
quality  standards  for  the  individual 
members  of  the  group. 

(d)  Competing  distributors.  The  term 
“competing,”  as  used  with  respect  to 
competing  multichannel  video 
programming  distributors,  means 
distributors  whose  actual  or  proposed 
service  areas  overlap. 

(e)  Multichannel  video  programming 
distributor.  The  term  “multichannel 
video  programming  distributor”  means 
an  entity  engaged  in  the  business  of 
making  available  for  purchase,  by 
subscribers  or  customers,  multiple 
channels  of  video  programming.  Such 
entities  include,  but  are  not  limited  to, 
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a  cable  operator,  a  multichannel 
multipoint  distribution  service,  a  direct 
broadcast  satellite  service,  a  television 
receive-only  satellite  program 
distributor,  and  a  satellite  master 
antenna  television  system  operator,  as 
well  as  buying  groups  or  agents  of  all 
such  entities. 

(f)  Satellite  broadcast  programming. 
The  term  "satellite  broadcast 
programming”  means  broadcast  video 
programming  when  such  programming 
is  retransmitted  by  satellite  and  the 
entity  retransmitting  such  programming 
is  not  the  broadcaster  or  an  entity 
performing  such  retransmission  on 
behalf  of  and  with  the  specific  consent 
of  the  broadcaster. 

(g)  Satellite  broadcast  programming 
vendor.  The  term  “satellite  broadcast 
programming  vendor”  means  a  fixed 
service  satellite  carrier  that  provides 
service  pursuant  to  section  119  of  title 
17,  United  States  Code,  with  respect  to 
satellite  broadcast  programming. 

(h)  Satellite  cable  programming.  The 
term  “satellite  cable  programming” 
means  video  programming  which  is 
transmitted  via  satellite  and  which  is 
primarily  intended  for  direct  receipt  by 
cable  operators  for  their  retransmission 
to  cable  subscribers,  except  that  such 
term  does  not  include  satellite  broadcast 
programming. 

(ij  Satellite  cable  programming 
vendor.  The  term  “satellite  cable 
programming  vendor”  means  a  person 
engaged  in  the  production,  creation,  or 
wholesale  distribution  for  sale  of 
satellite  cable  programming,  but  does 
not  include  a  satellite  broadcast 
programming  vendor. 

.  (j)  Similarly  situated.  The  term 
“similarly  situated”  means,  for  the 
purposes  of  evaluating  alternative 
programming  contracts  offered  by  a 
defendant  programming  vendor,  that  an 
alternative  multichannel  video 
programming  distributor  has  been 
identified  by  the  defendant  as  being 
more  properly  compared  to  the 
complainant  in  order  to  determine 
whether  a  violation  of  §  76.1002(b)  has 
occurred.  The  analysis  of  whether  an 
alternative  multichannel  video 
programming  distributor  is  properly 
comparable  to  the  complainant  includes 
consideration  of,  but  is  not  limited  to, 
such  factors  as  whether  the  alternative 
multichannel  video  programming 
distributor  operates  within  a  geographic 
region  proximate  to  the  complainant, 
has  roughly  the  same  number  of 
subscribers  as  the  complainant,  and 
purchases  a  similar  service  as  the 
complainant.  Such  alternative 
multichannel  video  programming 
distributor,  however,  must  use  the  same 
distribution  technology  as  the 


"competing”  distributor  with  whom  the 
complainant  seeks  to  compare  itself. 

(k)  Subdistribution  agreement.  The 
term  "subdistribution  agreement” 
means  an  arrangement  by  which  a  local 
cable  operator  is  given  the  right  by  a 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor 
to  distribute  the  vendor’s  programming 
to  competing  multichannel  video 
programming  distributors. 

§76.1001  Unfair  practices  generally. 

No  cable  operator,  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
satellite  broadcast  programming  vendor 
shall  engage  in  unfair  methods  of 
competition  or  unfair  or  deceptive  acts 
or  practices,  the  purpose  or  effect  of 
which  is  to  hinder  significantly  or 
prevent  any  multichannel  video 
programming  distributor  from  providing 
satellite  cable  programming  or  satellite 
broadcast  programming  to  subscribers  or 
consumers. 

§  76.1002  Specific  unfair  practices 
prohibited. 

(a)  Undue  or  improper  influence.  No 
cable  operator  that  has  an  attributable 
interest  in  a  satellite  cable  programming 
vendor  or  in  a  satellite  broadcast 
programming  vendor  shall  unduly  or 
improperly  influence  the  decision  of 
such  vendor  to  sell,  or  unduly  or 
improperly  influence  such  vendor’s 
prices,  terms  and  conditions  for  the  sale 
of,  satellite  cable  programming  or 
satellite  broadcast  programming  to  any 
unaffiliated  multichannel  video 
programming  distributor. 

(b)  Discrimination  in  prices,  terms  or 
conditions.  No  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
satellite  broadcast  programming  vendor, 
shall  discriminate  in  the  prices,  terms, 
and  conditions  of  sale  or  delivery  of 
satellite  cable  programming  or  satellite 
broadcast  programming  among  or 
between  competing  cable  systems, 
competing  cable  operators,  or  any 
competing  multichannel  video 
programming  distributors.  Nothing  in 
this  subsection,  however,  shall 
preclude: 

(1)  The  imposition  of  reasonable 
requirements  for  creditworthiness, 
offering  of  service,  and  financial 
stability  and  standards  regarding 
character  and  technical  quality; 

Note  1:  Vendors  are  permitted  to  create  a 
distinct  class  or  classes  of  service  in  pricing 
based  on  credit  considerations  or  financial 
stability,  although  any  such  distinctions  must 
be  applied  for  reasons  for  other  than  a 
multichannel  video  programming 
distributor’s  technology.  Vendors  are  not 


permitted  to  manifest  factors  such  as 
creditworthiness  or  financial  stability  in 
price  differentials  if  such  factors  are  already 
taken  into  account  through  different  terms  or 
conditions  such  as  special  credit 
requirements  or  payment  guarantees. 

Note  2:  Vendors  may  establish  price 
differentials  based  on  factors  related  to 
offering  of  service,  or  difference  related  to  the 
actual  service  exchanged  between  the  vendor 
and  the  distributor,  as  manifested  in 
standardly  applied  contract  terms  based  on  a 
distributor’s  particular  characteristics  or 
willingness  to  provide  secondary  services 
that  are  reflected  as  a  discount  or  surcharge 
in  the  programming  service’s  price.  Such 
factors  include,  but  are  not  limited  to, 
penetration  of  programming  to  subscribers  or 
to  particular  systems;  retail  price  of 
programming  to  the  consumer  for  pay 
services;  amount  and  type  of  promotional  or 
advertising  services  by  a  distributor;  a 
distributor’s  purchase  of  programming  in  a 
package  or  a  la  carte;  channel  position; 
importance  of  location  for  non-volume 
reasons;  prepayment  discounts;  contract 
duration;  date  of  purchase,  especially 
purchase  of  service  at  launch;  meeting 
competition  at  the  distributor  level;  and  other 
legitimate  factors  as  standardly  applied  in  a 
technology  neutral  fashion. 

(2)  The  establishment  of  different 
prices,  terms,  and  conditions  to  take 
into  account  actual  and  reasonable 
differences  in  the  cost  of  creation,  sale, 
delivery,  or  transmission  of  satellite 
cable  programming  or  satellite  broadcast 
programming; 

Note:  Vendors  may  base  price  differentials, 
in  whole  or  in  part,  on  differences  in  the  cost 
of  delivering  a  programming  service  to 
particular  distributors,  such  as  differences  in 
costs,  or  additional  costs,  incurred  for 
advertising  expenses,  copyright  fees, 
customer  service,  and  signal  security. 

Vendors  may  base  price  differentials  on  cost 
differences  that  occur  within  a  given 
technology  as  well  as  between  technologies. 

A  price  differential  for  a  program  service  may 
not  be  based  on  a  distributor’s  retail  costs  in 
delivering  service  to  subscribers  unless  the 
program  vendor  can  demonstrate  that 
subscribers  do  not  or  will  not  benefit  from 
the  distributor’s  cost  savings  that  result  from 
a  lower  programming  price. 

(3)  The  establishment  of  different 
prices,  terms,  and  conditions  which  take 
into  account  economies  of  scale,  cost 
savings,  or  other  direct  and  legitimate 
economic  benefits  reasonably 
attributable  to  the  number  of  subscribers 
served  by  the  distributor;  or 

Note:  Vendors  may  use  volume-related 
justifications  to  establish  price  differentials 
to  the  extent  that  such  justifications  are  made 
available  to  similarly  situated  distributors  on 
a  technology-neutral  basis.  When  relying 
upon  standardized  volume-related  factors 
that  are  made  available  to  all  multichannel 
video  programming  distributors  using  all 
technologies,  the  vendor  may  be  required  to 
demonstrate  that  such  volume  discounts  are 
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reasonably  related  to  direct  and  legitimate 
economic  benefits  reasonably  attributable  to 
the  number  of  subscribers  served  by  the 
distributor  if  questions  arise  about  the 
application  of  that  discount.  In  such 
demonstrations,  vendors  will  not  be  required 
to  provide  a  strict  cost  justification  for  the 
structure  of  such  standard  volume-related 
factors,  but  may  also  identify  non-cost 
economic  benefits  related  to  increased 
viewership. 

(4)  Entering  into  exclusive  contracts 
in  areas  that  are  permitted  under 
paragraphs  (c)(2)  and  (c)(4)  of  this 
section. 

(c)  Exclusive  contracts  and 
practices. — (1)  Unserved  areas.  No  cable 
operator  shall  engage  in  any  practice  or 
activity  or  enter  into  any  understanding 
or  arrangement,  including  exclusive 
contracts,  with  a  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor  for 
satellite  cable  programming  or  satellite 
broadcast  programming  that  prevents  a 
multichannel  video  programming 
distributor  from  obtaining  such 
programming  from  any  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest,  or 
any  satellite  broadcast  programming 
vendor  in  which  a  cable  operator  has  an 
attributable  interest  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator  as  of  October  5, 1992. 

(2)  Served  areas.  No  cable  operator 
shall  enter  into  any  exclusive  contracts, 
or  engage  in  any  practice,  activity  or 
arrangement  tantamount  to  an  exclusive 
contract,  for  satellite  cable  programming 
or  satellite  broadcast  programming  with 
a  satellite  cable  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest  or  a  satellite 
broadcast  programming  vendor  in 
which  a  cable  operator  has  an 
attributable  interest,  with  respect  to 
areas  served  by  a  cable  operator,  unless 
the  Commission  determines  in 
accordance  with  paragraph  (c)(4)  of  this 
section  that  such  contract,  practice, 
activity  or  arrangement  is  in  the  public 
interest. 

(3)  Specific  arrangements: 
Subdistribution  agreements. — (1) 
Unserved  areas.  No  cable  operator  shall 
enter  into  any  subdistribution 
agreement  or  arrangement  for  satellite 
cable  programming  or  satellite  broadcast 
programming  with  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator  as  of  October  5, 1992. 

(ii)  Served  areas.  No  cable  operator 
shall  enter  into  any  subdistribution 


agreement  or  arrangement  for  satellite 
cable  programming  or  satellite  broadcast 
programming  with  a  satellite  cable 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest  or  a 
satellite  broadcast  programming  vendor 
in  which  a  cable  operator  has  an 
attributable  interest,  with  respect  to 
areas  served  by  a  cable  operator,  unless 
such  agreement  or  arrangement 
complies  with  the  limitations  set  forth 
in  paragraph  (c)(3)(iii)  of  this  section. 

(iii)  Limitations  on  subdistribution 
agreements  in  served  areas.  No  cable 
operator  engaged  in  subdistribution  of 
satellite  cable  programming  or  satellite 
broadcast  programming  may  require  a 
competing  multichannel  video 
programming  distributor  to 

(A)  Purchase  additional  or  unrelated 
programming  as  a  condition  of  such 
subdistribution;  or 

(B)  Provide  access  to  private  property 
in  exchange  for  access  to  programming. 
In  addition,  a  subdistributor  may  not 
charge  a  competing  multichannel  video 
programming  distributor  more  for  said 
programming  than  the  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor  itself 
would  be  permitted  to  charge.  Any  cable 
operator  acting  as  a  subdistributor  of 
satellite  cable  programming  or  satellite 
broadcast  programming  must  respond  to 
a  request  for  access  to  such 
programming  by  a  competing 
multichannel  video  programming 
distributor  within  fifteen  (15)  days  of 
the  request.  If  the  request  is  denied,  the 
competing  multichannel  video 
programming  distributor  must  be 
permitted  to  negotiate  directly  with  the 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor. 

4.  Public  interest  determination.  In 
determining  whether  an  exclusive 
contract  is  in  the  public  interest  for 
purposes  of  paragraph  (c)(2)  of  this 
section,  the  Commission  will  consider 
each  of  the  following  factors  with 
respect  to  the  effect  of  such  contract  on 
the  distribution  of  video  programming 
in  areas  that  are  served  by  a  cable 
operator: 

(i)  The  effect  of  such  exclusive 
contract  on  the  development  of 
competition  in  local  and  national 
multichannel  video  programming 
distribution  markets; 

(ii)  The  effect  of  such  exclusive 
contract  on  competition  from 
multichannel  video  programming 
distribution  technologies  other  than 
cable; 

(iii)  The  effect  of  such  exclusive 
contract  on  the  attraction  of  capital 
investment  in  the  production  and 
distribution  of  new  satellite  cable 
programming; 


(iv)  The  effect  of  such  exclusive 
contract  on  diversity  of  programming  in 
the  multichannel  video  programming 
distribution  market;  and 

(v)  The  duration  of  the  exclusive 
contract. 

(5)  Prior  Commission  approval 
required.  Any  cable  operator,  satellite 
cable  programming  vendor  in  which  a 
cable  operator  has  an  attributable 
interest,  or  satellite  broadcast 
programming  vendor  in  which  a  cable 
operator  has  an  attributable  interest 
seeking  to  enforce  or  enter  into  an 
exclusive  contract  in  an  area  served  by 
a  cable  operator  must  submit  a  “Petition 
for  Exclusivity”  to  the  Commission  for 
approval. 

(i)  The  petition  for  exclusivity  shall 
contain  those  portions  of  the  contract 
relevant  to  exclusivity,  including: 

(A)  A  description  of  the  programming 
service; 

(B)  The  extent  and  duration  of 
exclusivity  proposed;  and 

(C)  Any  other  terms  or  provisions 
directly  related  to  exclusivity  or  to  any 
of  the  criteria  set  forth  in  paragraph 
(c)(4)  of  this  section.  The  petition  for 
exclusivity  shall  also  include  a 
statement  setting  forth  the  petitioner’s 
reasons  to  support  a  finding  that  the 
contract  is  in  the  public  interest, 
addressing  each  of  the  five  factors  set 
forth  in  paragraph  (c)(4)  of  this  section. 

(ii)  Any  competing  multichannel 
video  programming  distributor  affected 
by  the  proposed  exclusivity  may  file  an 
opposition  to  the  petition  for  exclusivity 
within  thirty  (30)  days  of  the  date  on 
which  the  petition  is  placed  on  public 
notice,  setting  forth  its  reasons  to 
support  a  finding  that  the  contract  is  not 
in  the  public  interest  under  the  criteria 
set  forth  in  paragraph  (c)(4)  of  this 
section.  Any  such  formal  opposition 
must  be  served  on  petitioner  on  the 
same  day  on  which  it  is  filed  with  the 
Commission. 

(iii)  The  petitioner  may  file  a  response 
within  ten  (10)  days  of  receipt  of  any 
formal  opposition.  The  Commission  will 
then  approve  or  deny  the  petition  for 
exclusivity. 

(6)  Sunset  provision.  The  prohibition 
of  exclusive  contracts  set  forth  in 
paragraph  (c)(2)  of  this  section  shall 
cease  to  be  effective  on  October  5,  2002, 
unless  the  Commission  finds,  during  a 
proceeding  to  be  conducted  during  the 
year  preceding  such  date,  that  said 
prohibition  continues  to  be  necessary  to 
preserve  and  protect  competition  and 
diversity  in  the  distribution  of  video 
programming. 

(a)  Limitations — (1)  Geographic 
limitations.  Nothing  in  this  section  shall 
require  any  person  who  is  engaged  in 
the  national  or  regional  distribution  of 
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video  programming  to  make  such 
programming  available  in  any 
geographic  area  beyond  which  such 
programming  has  been  authorized  or 
licensed  for  distribution. 

.  (2)  Applicability  to  satellite 
retransmissions.  Nothing  in  this  section 
shall  apply: 

(1)  To  the  signal  of  any  broadcast 
affiliate  of  a  national  television  network 
or  other  television  signal  that  is 
retransmitted  by  satellite  but  that  is  not 
satellite  broadcast  programming;  or 

(ii)  To  any  internal  satellite 
communication  of  any  broadcast 
network  or  cable  network  that  is  not 
satellite  broadcast  programming. 

(e)  Exemptions  for  prior  contracts. — 
(1)  In  general.  Nothing  in  this  section 
shall  affect  any  contract  that  grants 
exclusive  distribution  rights  to  any 
person  with  respect  to  satellite  cable 
programming  and  that  was  entered  into 
or  before  June  1, 1990,  except  that  the 
provisions  of  paragraph  (c)(1)  of  this 
section  shall  apply  for  distribution  to 
persons  in  areas  not  served  by  a  cable 
operator. 

(2)  Limitation  on  renewals.  A  contract 
that  was  entered  into  on  or  before  June 
1, 1990,  but  that  was  renewed  or 
extended  after  October  5, 1992,  shall  not 
be  exempt  under  paragraph  (e)(1)  of  this 
section. 

(f)  Application  to  existing  contracts. 
All  contracts,  except  those  specified  in 
paragraph  (e)  of  this  section,  related  to 
the  provision  of  satellite  cable 
programming  or  satellite  broadcast 
programming  to  any  multichannel  video 
programming  distributor  must  be 
brought  into  compliance  with  the 
requirements  specified  in  this  subpart 
no  later  than  November  15, 1993. 

§76.1003  Adjudicatory  proceedings. 

Any  competing  multichannel  video 
programming  distributor  aggrieved  by 
conduct  that  it  alleges  to  constitute  a 
violation  of  the  regulations  set  forth  in 
this  subpart  may  commence  an 
adjudicatory  proceeding  at  the 
Commission. 

(a)  Notice  required.  Any  aggrieved 
multichannel  video  programming 
distributor  intending  to  file  a  complaint 
under  this  section  must  first  notify  the 
potential  defendant  cable  operator,  and/ 
or  the  potential  defendant  satellite  cable 
programming  vendor  or  satellite 
broadcast  programming  vendor,  that  it 
intends  to  file  a  complaint  with  the 
Commission  based  on  actions  alleged  to 
violate  one  or  more  of  the  provisions 
contained  in  §  76.1001  or  76.1002.  The 
notice  must  be  sufficiently  detailed  so 
that  its  recipient(s)  can  determine  the 
specific  nature  of  the  potential 
complaint.  The  potential  complainant 


must  allow  a  minimum  of  ten  (10)  days 
for  the  potential  defendant(s)  to  respond 
before  filing  a  complaint  with  the 
Commission. 

(b)  General  pleading  requirements. 
Program  access  complaint  proceedings 
are  generally  resolved  on  a  written 
record  consisting  of  a  complaint,  answer 
and  reply,  but  may  also  include  other 
written  submissions  such  as  briefs  and 
written  interrogatories.  All  written 
submissions,  both  substantive  and 
procedural,  must  conform  to  the 
following  standards : 

(1)  Pleadings  must  be  clear,  concise, 
and  explicit.  All  matters  concerning  a 
claim,  defense  or  requested  remedy, 
should  be  pleaded  fully  and  with 
specificity. 

(2)  Pleadings  must  contain  facts 
which,  if  true,  are  sufficient  to 
constitute  a  violation  of  the  Act  or 
Commission  order  or  regulation,  or  a 
defense  to  such  alleged  violation. 

(3)  Facts  must  be  supported  by 
relevant  documentation  or  affidavit. 

(4)  Legal  arguments  must  be 
supported  by  appropriate  judicial, 
Commission,  or  statutory  authority. 

(5)  Opposing  authorities  must  be 
distinguished. 

(6)  Copies  must  be  provided  of  all 
non-Commission  authorities  relied  upon 
which  are  not  routinely  available  in 
national  reporting  systems,  such  as 
unpublished  decisions  or  slip  opinions 
of  courts  or  administrative  agencies. 

(7)  Parties  are  responsible  for  the 
continuing  accuracy  and  completeness 
of  all  information  and  supporting 
authority  furnished  in  a  pending 
complaint  proceeding.  Information 
submitted,  as  well  as  relevant  legal 
authorities,  must  be  current  and 
updated  as  necessary  and  in  a  timely 
manner  at  any  time  before  a  decision  is 
rendered  on  the  merits  of  the  complaint. 

(c)  Complaint.  (1)  A  program  access 
complaint  shall  contain: 

(i)  The  name  of  the  complainant  and 
each  defendant; 

(ii)  The  type  of  multichannel  video 
programming  distributor  that  describes 
complainant,  the  address  and  telephone 
number  of  the  complainant,  whether  the 
defendant  is  a  cable  operator,  satellite 
broadcast  programming  vendor  or 
satellite  cable  programming  vendor 
(describing  each  defendant),  and  the 
address  and  telephone  number  of  each 
defendant; 

(iii)  The  name,  address  and  telephone 
number  of  complainant’s  attorney,  if 
represented  by  counsel; 

(iv)  Citation  to  the  section  of  the 
Communications  Act  and/or 
Commission  regulation  or  order  alleged 
to  have  been  violated; 


(v)  A  complete  statement  of  facts, 
which,  if  proven  true,  would  constitute 
such  a  violation; 

(vi)  Any  evidence  that  supports  the 
truth  or  accuracy  of  the  alleged  facts; 

(vii)  Evidence  that  supports 
complainant’s  belief  that  the  defendant, 
where  necessary,  meets  the  attribution 
standards  for  application  of  the  program 
access  requirements; 

(viii)  Evidence  that  the  complainant 
competes  with  the  defendant  cable 
operator,  or  with  a  multichannel  video 
programming  distributor  that  is  a 
customer  of  the  defendant  satellite  cable 
programming  or  satellite  broadcast 
programming  vendor; 

(ix)  In  complaints  alleging 
discrimination,  documentary  evidence 
such  as  a  rate  card  or  a  programming 
contract  that  demonstrates  a  differential 
in  price,  terms  or  conditions  between 
complainant  and  a  competing 
multichannel  video  programming 
distributor  or,  if  no  programming 
contract  or  rate  card  is  submitted  with 
the  complaint,  an  affidavit  signed  by  an 
officer  of  complainant  alleging  that  a 
differential  in  price,  terms  or  conditions 
exits,  a  description  of  the  nature  and 
extent  (if  known  or  reasonably 
estimated  by  the  complainant)  of  the 
differential,  together  with  a  statement 
that  defendant  refused  to  provide  any 
further  specific  comparative 
information; 

(x)  If  a  programming  contract  or  a  rate 
card  is  submitted  with  the  complaint  in 
support  of  the  alleged  violation,  specific 
references  to  the  relevant  provisions 
therein; 

(xi)  In  complaints  alleging  exclusivity 
violations: 

(A)  The  identity  of  both  the 
programmer  and  cable  operator  who  are 
parties  to  the  alleged  prohibited 
agreement, 

(B)  Evidence  that  complainant  can  or 
does  serve  the  area  specified  in  the 
complaint,  and 

(C)  Evidence  that  the  complainant  has 
requested  to  purchase  the  relevant 
programming  and  has  been  refused  or 
unanswered; 

(xii)  In  complaints  alleging  a  violation 
of  §  76.1001,  evidence  demonstrating 
that  the  behavior  complained  of  has 
harmed  complainant;  and 

(xiii)  The  specific  relief  sought. 

(2)  Every  complaint  alleging  a 
violation  of  the  program  access 
requirements  shall  be  accompanied  by  a 
sworn  affidavit  signed  by  an  authorized 
officer  or  agent  of  the  complainant.  This 
affidavit  shall  contain  a  statement  that 
the  affiant  has  read  the  complaint  and 
that  to  the  best  of  the  affiant’s 
knowledge,  information  and  belief 
formed  after  reasonable  inquiry  it  is 
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well  grounded  in  fact  and  is  warranted 
under  Commission  regulations  and 
policies  or  is  a  good  faith  argument  for 
the  extension,  modification  or  reversal 
of  such  regulations  or  policies,  and  it  is 
not  interposed  for  any  improper 
purpose.  If  the  complaint  is  signed  in 
violation  of  this  rule,  the  Commission 
upon  motion  or  its  own  initiative  shall 
impose  upon  the  complainant  an 
appropriate  sanction. 

(3)  The  following  format  may  be  used 
in  cases  to  which  it  is  applicable,  with 
such  modifications  as  the  circumstances 
may  render  necessary; 

Before  The  Federal  Communications 
Commission,  Washington,  DC  20554.  In  the 
matter  of  Complainant,  v.  Defendant.  File  No. 
(To  be  inserted  by  the  Commission)  [Insert 
Subject/Nature  of  Issue:  Discrimination; 
Exclusivity;  Undue  Influence;  Unfair 
Practice) 

Program  Access  Complaint 

To:  The  Commission. 

The  complainant  (here  insert  full  name  of 
complainant,  and  if  a  corporation,  the 
corporate  title  of  such  complainant). 

1.  (Here  state  the  complainant's  method  of 
multichannel  video  program  distribution; 
post  office  address,  and  telephone  number  of 
the  complainant). 

2.  (Here  insert  the  name,  whether  a  cable 
operator,  satellite  broadcast  programming 
vendor  or  satellite  cable  programming 
vendor,  address  and  telephone  number  of 
each  defendant). 

3.  (Here  insert  fully  and  clearly  the  specific 
act  or  thing  complained  of,  together  with 
such  facts  as  are  necessary  to  give  full 
understanding  of  the  matter,  including 
relevant  legal  and  documentary  support). 

Wherefore,  complainant  asks  (here  state 
specifically  the  relief  desired). 

(Date) 

(Name  of  complainant) 

(Name,  address,  and  telephone  number  of 
attorney,  if  any) 

(4)  The  complaint  must  be 
accompanied  by  appropriate  evidence 
demonstrating  that  the  required 
notification  pursuant  to  paragraph  (a)  of 
this  section  has  been  made. 

(d)  Answer.  (1)  Any  cable  operator, 
satellite  cable  programming  vendor  or 
satellite  broadcast  programming  vendor 
upon  which  a  program  access  complaint 
is  served  under  this  section  shall  answer 
within  thirty  (30)  days  of  service  of  the 
complaint,  unless  otherwise  directed  by 
the  Commission. 

(2)  The  answer  shall  advise  the  parties 
and  the  Commission  fully  and 
completely  of  the  nature  of  any  and  all 
defenses,  and  shall  respond  specifically 
to  all  material  allegations  of  the 
complaint.  Collateral  or  immaterial 
issues  shall  be  avoided  in  answers  and 
every  effort  should  be  made  to  narrow 
the  issues.  Any  defendant  failing  to  file 
and  serve  an  answer  within  the  time 


and  in  the  manner  prescribed  by  these 
rules  may  be  deemed  in  default  and  an 
order  may  be  entered  against  defendant 
in  accordance  with  the  allegations 
contained  in  the  complaint. 

(3)  The  answer  shall  state  concisely 
any  and  all  defenses  to  each  claim 
asserted  and  shall  admit  or  deny  the 
averments  on  which  the  adverse  party 
relies.  If  the  defendant  is  without 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  an 
averment,  the  defendant  shall  so  state 
and  this  has  the  effect  of  a  denial.  When 
a  defendant  intends  in  good  faith  to 
deny  only  part  of  an  averment,  the 
answer  shall  specify  so  much  of  it  as  is 
true  and  shall  deny  only  the  remainder. 
The  defendant  may  make  its  denials  as 
specific  denials  of  designated  averments 
or  paragraphs,  or  may  generally  deny  all 
the  averments  except  such  designated 
averments  or  paragraphs  as  the 
defendant  expressly  admits.  When  the 
defendant  intends  to  controvert  all 
averments,  the  defendant  may  do  so  by 
general  denial. 

(4)  Averments  in  a  complaint  are 
deemed  to  be  admitted  when  not  denied 
in  the  answer. 

(5)  An  answer  to  an  exclusivity 
complaint  shall  provide  the  defendant’s 
reasons  for  refusing  to  sell  the  subject 
programming  to  the  complainant.  In 
addition,  the  defendant  may  submit  to 
the  Commission  its  programming 
contracts  covering  the  area  specified  in 
the  complaint  with  its  answer  to  refute 
allegations  concerning  the  existence  of 
an  impermissible  exclusive  contract.  If 
there  are  no  contracts  governing  the 
specified  area,  the  defendant  shall  so 
certify  in  its  answer.  Any  contracts 
submitted  pursuant  to  this  provision 
may  be  protected  as  proprietary 
pursuant  to  paragraph  (h)  of  this 
section. 

(6)  An  answer  to  a  discrimination 
complaint  shall  state  the  reasons  for  any 
differential  in  prices,  terms  or 
conditions  between  the  complainant 
and  its  competitor,  and  shall  specify' the 
particular  justification  set  forth  in 

§  76.1002(b)  relied  upon  in  support  of 
the  differential. 

(i)  When  responding  to  allegations 
concerning  price  discrimination,  except 
in  cases  in  which  the  alleged  price 
differential  is  de  minimis  (less  than  or 
equal  to  five  cents  per  subscriber  or  five 
percent,  whichever  is  greater),  the 
defendant  shall  provide  documentary 
evidence  to  support  any  argument  that 
the  magnitude  of  the  differential  is  not 
discriminatory. 

(ii)  In  cases  involving  a  price 
differential  of  less  than  or  equal  to  five 
cents  per  subscriber  or  five  percent, 
whichever  is  greater,  the  answer  shall 


identify  the  differential  as  de  minimis 
and  state  that  the  defendant  is  therefore 
not  required  to  justify  the  magnitude  of 
the  differential. 

(iii)  If  the  defendant  believes  that  the 
complainant  and  its  competitor  are  not 
sufficiently  similar,  the  answer  shall  set 
forth  the  reasons  supporting  this 
conclusion,  and  the  defendant  may 
submit  an  alternative  contract  for 
comparison  with  a  similarly  situated 
multichannel  video  programming 
distributor  that  uses  the  same 
distribution  technology  as  the 
competitor  selected  for  comparison  by 
the  complainant.  The  answer  shall  state 
the  defendant’s  reasons  for  any 
differential  between  the  prices,  terms 
and  conditions  between  the 
complainant  and  such  similarly  situated 
distributor,  and  shall  specify  the 
particular  justifications  in  §  76.1002(b) 
relied  upon  in  support  of  the 
differential.  The  defendant  shall  also 
provide  with  its  answer  written 
documentary  evidence  to  support  its 
justification  of  the  magnitude  of  any 
price  differential  between  the 
complainant  and  such  similarly  situated 
distributor  that  is  not  de  minimus. 

(iv)  Any  documents  or  contracts 
submitted  pursuant  to  this  subparagraph 
may  be  protected  as  proprietary 
pursuant  to  paragraph  (h)  of  this 
section. 

(7)  An  answer  to  a  complaint  alleging 
an  unreasonable  refusal  to  sell 
programming  shall  state  the  defendant’s 
reasons  for  refusing  to  sell  to  the 
complainant,  or  for  refusing  to  sell  to 
the  complainant  on  the  same  terms  and 
conditions  as  complainant’s  competitor, 
and  shall  specify  why  the  defendant’s 
actions  are  not  discriminatory. 

(e)  Reply.  Within  twenty  (20)  days 
after  service  of  an  answer,  the 
complainant  may  file  and  serve  a  reply 
which  shall  be  responsive  to  matters 
contained  in  the  answer  and  shall  not 
contain  new  matters.  Failure  to  reply 
will  not  be  deemed  an  admission  of  any 
allegations  contained  in  the  answer,  _ 
except  with  respect  to  any  affirmative 
defense  set  forth  therein.  Replies 
containing  information  claimed  by 
defendant  to  be  proprietary  under 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter  and  clearly 
marked  “Not  for  Public  Inspection.’’  An 
edited  version  removing  all  proprietary 
data  shall  be  filed  with  the  Commission 
for  inclusion  in  the  public  file  within 
five  (5)  days  from  the  date  the  unedited 
reply  is  submitted,  and  shall  be  served 
on  the  defendant. 

(f)  Motions.  Except  as  provided  in  this 
section,  or  upon  a  showing  of 
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extraordinary  circumstances,  additional 
motions  or  pleadings  by  any  party  will 
not  be  accepted. 

(g)  Discovery.  (1)  The  Commission 
staff  may  in  its  discretion  order 
discovery  limited  to  the  issues  specified 
by  the  Commission.  Such  discovery  may 
include  answers  to  written 
interrogatories  or  document  production. 

(2)  The  Commission  staff  may  in  its 
discretion  direct  the  parties  to  submit 
discovery  proposals,  together  with  a 
memorandum  in  support  of  the 
discovery  requested.  Such  discovery 
requests  may  include  answers  to  written 
interrogatories,  document  production  or 
depositions.  The  Commission  staff  will 
then  hold  a  status  conference  with  the 
parties,  pursuant  to  paragraph  (j)  of  this 
section,  to  determine  the  scope  of 
discovery.  If  the  Commission  staff 
determines  that  extensive  discovery  is 
required  or  that  depositions  are 
warranted,  the  staff  will  advise  the 
parties  that  the  proceeding  will  be 
referred  to  an  administrative  law  judge 
in  accordance  with  paragraph  (m)  of  this 
section. 

(h)  Confidentiality  of  proprietary 
information.  (1)  Any  materials  generated 
or  provided  by  a  party  in  the  course  of 
adjudicating  a  program  access 
complaint  under  this  provision  may  be 
designated  as  proprietary  by  that  party 
if  the  party  believes  in  good  faith  that 
the  materials  fall  within  an  exemption 
to  disclosure  contained  in  the  Freedom 
of  Information  Act  (FOLA),  5  U.S.C. 
552(b).  Any  party  asserting 
confidentiality  for  such  materials  shall 
so  indicate  by  clearly  marking  each 
page,  or  portion  thereof,  for  which  a 
proprietary  designation  is  claimed.  If  a 
proprietary  designation  is  challenged, 
the  party  claiming  confidentiality  will 
have  the  burden  of  demonstrating,  by  a 
preponderance  of  the  evidence,  that  the 
material  designated  as  proprietary  falls 
under  the  standards  for  nondisclosure 
enunciated  in  the  FOLA. 

(2)  Materials  marked  as  proprietary 
may  be  disclosed  solely  to  the  following 
persons,  only  for  use  in  prosecuting  or 
defending  a  party  to  the  complaint 
action,  and  only  to  the  extent  necessary 
to  assist  in  the  prosecution  or  defense  of 
the  case: 

(i)  Counsel  of  record  representing  the 
parties  in  the  complaint  action  and  any 
support  personnel  employed  by  such 
attorneys; 

(ii)  Officers  or  employees  of  the 
opposing  party  who  Eire  named  by  the 
opposing  party  as  being  directly 
involved  in  the  prosecution  or  defense 
of  the  case; 

(iii)  Consultants  or  expert  witnesses 
retained  by  the  parties; 

(iv)  The  Commission  and  its  staff;  and 


(v)  Court  reporters  and  stenographers 
in  accordance  with  the  terms  and 
conditions  of  this  section. 

(3)  The  persons  designated  in 
paragraph  (h)(2)  of  this  section  s^all  not 
disclose  information  designated  as 
proprietary  to  any  person  who  is  not 
authorized  under  this  section  to  receive 
such  information,  and  shall  not  use  the 
information  in  any  activity  or  function 
other  than  the  prosecution  or  defense  in 
the  case  before  the  Commission.  Each 
individual  who  is  provided  access  to  the 
information  by  the  opposing  party  shall 
sign  a  notarized  statement  affirmatively 
stating,  or  shall  certify  under  penalty  of 
perjury,  that  the  individual  has 
personally  reviewed  the  Commission’s 
rules  and  understands  the  limitations 
they  impose  on  the  signing  party. 

(4)  No  copies  of  materials  marked 
proprietary  may  be  made  except  copies 
to  be  used  by  persons  designated  in 
paragraph  (h)(2)  of  this  section.  Each 
party  shall  maintain  a  log  recording  the 
number  of  copies  made  of  all 
proprietary  material  and  the  persons  to 
whom  the  copies  have  been  provided. 

(5)  Upon  termination  of  the  complaint 
proceeding,  including  all  appeals  and 
petitions,  all  originals  and 
reproductions  of  any  proprietary 
materials,  along  with  the  log  recording 
persons  who  received  copies  of  such 
materials,  shall  be  provided  to  the 
producing  party.  In  addition,  upon  final 
termination  of  the  complaint 
proceeding,  any  notes  or  other  work 
product  derived  in  whole  or  in  part 
from  the  proprietary  materials  of  an 
opposing  or  third  party  shall  be 
destroyed. 

(i)  Other  required  written 
submissions.  (1)  The  Commission  may, 
in  its  discretion,  require  the  parties  to 
file  briefs  summarizing  the  facts  and 
issues  presented  in  the  pleadings  and 
other  record  evidence.  These  briefs  shall 
contain  the  findings  of  fact  and 
conclusions  of  law  which  that  party  is 
urging  the  Commission  to  adopt,  with 
specific  citations  to  the  record,  and 
supported  by  relevant  authority  and 
analysis. 

(2J  The  Commission  may  require  the 
parties  to  submit  any  additional 
information  it  deems  appropriate  for  a 
full,  fair,  and  expeditious  resolution  of 
the  proceeding,  including  copies  of  all 
contracts  and  documents  reflecting 
arrangements  and  understandings 
alleged  to  violate  the  program  access 
requirements  set  forth  in  the 
Communications  Act  and  §§  76.1001 
and  76.1002,  as  well  as  affidavits  and 
exhibits. 

(3)  Any  briefs  submitted  shall  be  filed 
concurrently  by  both  the  complainant 
and  defendant  at  such  time  as  is 


designated  by  the  staff.  Such  briefs  shall 
not  exceed  fifty  (50)  pages. 

(4)  Reply  briefs  may  be  submitted  by 
either  party  within  twenty  (20)  days 
from  the  date  initial  briefs  are  due. 

Reply  briefs  shall  not  exceed  thirty  (30) 
pages. 

(5)  Briefs  containing  information 
which  is  claimed  by  an  opposing  or 
third  party  to  be  proprietary  under 
paragraph  (h)  of  this  section  shall  be 
submitted  to  the  Commission  in 
confidence  pursuant  to  the  requirements 
of  §  0.459  of  this  chapter,  and  shall  be 
clearly  marked  “Not  for  Public 
Inspection.”  An  edited  version 
removing  all  proprietary  data  shall  be 
filed  with  the  Commission  for  inclusion 
in  the  public  file  within  five  (5)  days 
from  the  date  the  unedited  version  is 
submitted  and  served  on  opposing 
parties. 

(j)  Status  conference.  (1)  In  any 
program  access  complaint  proceeding, 
the  Commission  staff  may  in  its 
discretion  direct  the  attorneys  and/or 
the  parties  to  appear  for  a  conference  to 
consider: 

(1)  Simplification  or  narrowing  of  the 
issues; 

(ii)  The  necessity  for  or  desirability  of 
amendments  to  the  pleadings, 
additional  pleadings,  or  other 
evidentiary  submissions; 

(iii)  Obtaining  admissions  of  fact  or 
stipulations  between  the  parties  as  to 
any  or  all  of  the  matters  in  controversy; 

(iv)  Settlement  of  the  matters  in 
controversy  by  agreement  of  the  parties; 

(v)  The  necessity  for  and  extent  of 
discovery,  including  objections  to 
interrogatories  or  requests  for  written 
documents; 

(vi)  The  need  and  schedule  for  filing 
briefs,  and  the  date  for  any  further 
conferences;  and 

(vii)  Such  other  matters  that  may  aid 
in  the  disposition  of  the  complaint. 

(2)  Any  party  may  request  that  a 
conference  be  held  at  any  time  after  the 
complaint  has  been  filed. 

(3)  Conferences  will  be  scheduled  by 
the  Commission  at  such  time  and  place 
as  it  may  designate,  to  be  conducted  in 
person  or  by  telephone  conference  call. 

(4)  The  failure  of  any  attorney  or 
party,  following  reasonable  notice,  to 
appear  at  a  scheduled  conference  will 
be  deemed  a  waiver  and  will  not 
preclude  the  Commission  from 
conferring  with  those  parties  or  counsel 
present. 

(5)  During  a  status  conference,  the 
Commission  staff  may  issue  oral  rulings 
pertaining  to  a  variety  of  interlocutory 
matters  relevant  to  the  conduct  of  a 
program  access  complaint  proceeding 
including,  inter  alia,  procedural  matters, 
discovery,  and  the  submission  of  briefs 
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or  other  evidentiary  materials.  These 
rulings  will  be  promptly  memorialized 
in  writing  and  served  on  the  parties. 
When  such  rulings  require  a  party  to 
take  affirmative  action  not  subject  to 
deadlines  established  by  another 
provision  of  this  subpart,  such  action 
will  be  required  within  ten  (10)  days 
from  the  date  of  the  written 
memorialization  unless  otherwise 
directed  by  the  staff. 

(k)  Specifications  as  to  pleadings, 
briefs,  and  other  documents; 
subscriptions.  (1)  All  papers  filed  in  a 
program  access  compliant  proceeding 
must  be  drawn  in  conformity  with  the 
requirements  of  §§  1.49  and  1.50  of  this 
chapter. 

(2)  All  averments  of  claims  or 
defenses  in  complaints  and  answers 
shall  be  made  in  numbered  paragraphs. 
The  contents  of  each  paragraph  shall  be 
limited  as  far  as  practicable  to  a 
statement  of  a  single  set  of 
circumstances.  Each  claim  founded  on  a 
separate  transaction  or  occurrence  and 
each  affirmative  defense  shall  be 
separately  stated  to  facilitate  the  clear 
presentation  of  the  matters  set  forth. 

(3)  The  original  of  all  pleadings  and 
submissions  by  any  party  shall  be 
signed  by  that  party,  or  by  the  party’s 
attorney.  Complaints  must  be  signed  by 
the  complainant.  The  signing  party  shall 
state  his  or  her  address  and  telephone 
number  and  the  date  on  which  die 
document  was  signed.  Copies  should  be 
conformed  to  the  original.  Except  when 
otherwise  specifically  provided  by  rule 
or  statute,  pleadings  need  not  be 
verified.  The  signature  of  an  attorney  or 
party  shall  be  a  certificate  that  the 
attorney  or  party  has  read  the  pleading, 
motion,  or  other  paper;  that  to  the  best 
of  his  or  her  knowledge,  information 
and  belief  formed  after  reasonable 
inquiry,  it  is  well  grounded  in  fact  and 
is  warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification  or  reversal  of  existing  law; 
and  that  it  is  not  interposed  for  any 
improper  purpose.  If  any  pleading  or 
other  submission  is  signed  in  violation 
of  this  provision,  the  Commission  shall 
upon  motion  or  upon  its  own  initiative 
impose  upon  the  party  an  appropriate 
sanction.  Where  the  pleading  or 
submission  is  signed  by  counsel,  the 
provisions  of  §§  1.52  and  1.24  of  this 
chapter  shall  also  apply. 

(l)  Copies;  service.  (1)  The 
complainant  shall  hie  an  original  plus 
three  copies  of  the  complaint  with  the 
Commission.  However,  if  the  complaint 
is  addressed  against  multiple 
defendants,  complainant  shall  provide 
three  additional  copies  of  the  complaint 
for  each  additional  defendant. 


(2)  An  original  plus  two  copies  shall 
be  hied  of  all  pleadings  and  documents 
other  than  the  complaint. 

(3)  The  complainant  shall  serve  the 
complianton  each  defendant  at  the 
same  time  that  it  is  hied  at  the 
Commission. 

(4)  All  subsequent  pleadings  and 
briefs,  as  well  as  all  letters,  documents 
or  other  written  submissions,  shall  be 
served  by  the  hling  party  on  all  other 
parties  to  the  proceeding,  together  with 
proof  of  such  service  in  accordance  with 
the  requirements  of  §  1.47  of  this 
chapter. 

(5)  The  parties  to  any  program  access 
compliant  proceeding  brought  pursuant 
to  this  section  may  be  required  to  hie 
additional  copies  of  any  or  all  papers 
filed  in  the  proceeding. 

(m)  Referral  to  administrative  law 
judge.  (1)  After  reviewing  the  complaint, 
answer  and  reply,  and  at  any  stage  of 
the  proceeding  thereafter,  the 
Commission  staff  may,  in  its  discretion, 
designate  any  program  access  compliant 
proceeding  for  an  adjudicatory  hearing 
before  an  administrative  law  judge. 

(2)  Before  designation  for  hearing,  the 
staff  shall  notify,  either  orally  or  in 
writing,  the  parties  to  the  proceeding  of 
its  intent  to  so  designate,  and  the  parties 
shall  be  given  a  period  of  ten  (10)  days 
to  elect  to  resolve  the  dispute  through 
alternative  dispute  resolution 
procedures,  or  to  proceed  with  an 
adjudicatory  hearing.  Such  election 
shall  be  submitted  in  writing  to  the 
Commission. 

(3)  Unless  otherwise  directed  by  the 
Commission,  or  upon  motion  by  the 
Mass  Media  Bureau  Chief,  the  Mass 
Media  Bureau  Chief  shall  not  be  deemed 
to  be  a  party  to  a  program  access 
compliant  proceeding  designated  for  a 
hearing  before  an  administrative  law 
judge  pursuant  to  this  paragraph. 

(n)  Petitions  for  reconsideration. 
Petitions  for  reconsideration  of 
interlocutory  actions  by  the 
Commission’s  staff  or  by  an 
administrative  law  judge  will  not  be 
entertained.  Petitions  for 
reconsideration  of  a  decision  on  the 
merits  made  by  the  Commission’s  staff 
should  be  filed  in  accordance  with 

§§  1.104-1.106  of  this  chapter. 

(o)  Interlocutory  review.  (1)  Except  as 
provided  below,  no  party  may  seek 
review  of  interlocutory  rulings  until  a 
decision  on  the  merits  has  been  issued 
by  the  staff  or  administrative  law  judge. 

(2)  Rulings  listed  in  this  paragraph  are 
reviewable  as  a  matter  of  right.  An 
application  for  review  of  such  ruling 
may  not  be  deferred  and  raised  as  an 
exception  to  a  decision  on  the  merits. 

(i)  If  the  staffs  ruling  denies  or 
terminates  the  right  of  any  person  to 


participate  as  a  party  to  the  proceeding, 
such  person,  as  a  matter  of  right,  may 
file  an  application  for  review  of  that 
ruling. 

(ii)  If  the  staffs  ruling  requires 
production  of  documents  or  other 
written  evidence,  over  objection  based 
on  a  claim  of  privilege,  the  ruling  on  the 
claim  of  privilege  is  reviewable  as  a 
matter  of  right. 

(iii)  If  the  staff  s  ruling  denies  a 
motion  to  disqualify  a  staff  person  from 
participating  in  the  proceeding,  the 
ruling  is  reviewable  as  a  matter  of  right. 

(p)  Expedited  review.  (1)  Any  party  to 
a  program  access  complaint  proceeding 
aggrieved  by  any  decision  on  the  merits 
issued  by  the  staff  pursuant  to  delegated 
authority  may  file  an  application  for 
review  by  the  Commission  in 
accordance  with  §  1.115  of  this  chapter. 

(2)  Any  party  to  a  program  access 
complaint  proceeding  aggrieved  by  any 
decision  on  the  merits  by  an 
administrative  law  judge  may  file  an 
appeal  of  the  decision  directly  with  the 
Commission,  in  accordance  with 
§  1.276(a)  and  §§  1.277(a)-(c)  of  this 
chapter,  except  that  unless  a  stay  is 
granted  by  the  Commission,  the 
decision  by  the  administrative  law  judge 
will  become  effective  upon  release  and 
will  remain  in  effect  pending  appeal. 

(q)  Frivolous  complaints.  It  snail  be 
unlawful  for  any  party  to  file  a  frivolous 
complaint  with  the  Commission  alleging 
any  violation  of  this  subpart.  Any 
violation  of  this  paragraph  shall 
constitute  an  abuse  of  process  subject  to 
appropriate  sanctions. 

fr)  Statute  of  limitations.  Any 
complaint  filed  pursuant  to  this 
subsection  must  be  filed  within  one  year 
of  the  date  on  which  one  of  the 
following  events  occurs: 

(1)  The  satellite  cable  programming  or 
satellite  broadcast  programming  vendor 
enters  into  a  contract  with  the 
complainant  that  the  complainant 
alleges  to  violate  one  or  more  of  the 
rules  contained  in  this  subpart;  or 

(2)  The  satellite  cable  programming  or 
satellite  broadcast  programming  vendor 
offers  to  sell  programming  to  the 
complainant  pursuant  to  terms  that  the 
complainant  alleges  to  violate  one  or 
more  of  the  rules  contained  in  this 
subpart;  or 

(3)  The  complainant  has  notified  a 
cable  operator,  or  a  satellite  cable 
programming  vendor  or  a  satellite 
broadcast  programming  vendor  that  it 
intends  to  file  a  complaint  with  the 
Commission  based  on  a  request  to 
purchase  or  negotiate  to  purchase 
satellite  cable  programming  or  satellite 
broadcast  programming,  or  a  request  to 
amend  an  existing  contract  pertaining  to 
such  programming  pursuant  to 
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§  76.1002(f)  that  has  been  denied  or 
unacknowledged,  allegedly  in  violation 
of  one  or  more  of  the  rules  contained  in 
this  subpart. 

(s)  Remedies  for  violations — (1) 
Remedies  authorized.  Upon  completion 
of  such  adjudicatory  proceeding,  the 
Commission  shall  order  appropriate 
remedies,  including,  if  necessary,  the 
establishment  of  prices,  terms,  and 
conditions  for  the  sale  of  programming 
to  the  aggrieved  multichannel  video 
programming  distributor.  Such  order 
shall  set  forth  a  timetable  for 
compliance,  and  shall  become  effective 
upon  release. 

(2)  Additional  sanctions.  The 
remedies  provided  in  paragraph  (s)(l)  of 
this  section  are  in  addition  to  and  not 
in  lieu  of  the  sanctions  available  under 
title  V  or  any  other  provision  of  the 
Communications  Act. 

§§  76.1 004  through  76.1 01 0  [Reserved] 
***** 

(FR  Doc.  93-10873  Filed  5-10-93;  8:45  am) 

BILUNG  CODE  6712-01-M 


47  CFR  Part  76 

[MM  Docket  No.  82-434;  FCC  92-262] 

Network-Cable  Cross-Ownership  Rule 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  technical 
amendment. 


SUMMARY:  This  technical  amendment  is 
being  made  to  correct  an  error  in  the 
Commission’s  Report  and  Order  in  MM 
Docket  No.  82-434,  57  FR  35468 
(August  10, 1992),  FR  Doc.  92-18121.  In 
the  amended  rules  of  this  Report  and 
Order,  57  FR  35472,  Section  76.501 
should  be  corrected  by  adding  Notes  1- 
4  after  paragraph  (b).  Therefore,  Section 
76.501  should  read  as  follows;  (a),  (b), 
notes,  and  (c). 

EFFECTIVE  DATE:  May  11, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Coltharp,  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
6302. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  that  is  the  subject  of 
this  correction  modified  the 
Commission’s  rules,  which  prohibited 
common  ownership  of  cable  television 
systems  and  national  television 
networks  (the  “network-cable  cross- 
ownership  rule”). 


Need  for  Correction 

As  published,  the  final  rule 
inadvertently  omitted  Notes  1-4  of 
Section  76.501. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Part  76  of  chapter  I  of  title  47  of  the 
U.S.  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

2.  Section  76.501  is  revised  to  read  as 
follows: 

§76.501  Cross-ownership. 

(a)  No  cable  television  system 
(including  all  parties  under  common 
control)  shall  carry  the  signal  of  any 
television  broadcast  station  if  such 
system  directly  or  indirectly  owns, 
operates,  controls,  or  has  an  interest  in 
a  TV  broadcast  station  whose  predicted 
Grade  B  contour,  computed  in 
accordance  with  §  73.684  of  part  73  of 
this  chapter,  overlaps  in  whole  or  in 
part  the  service  area  of  such  system  (i.e., 
the  area  within  which  the  system  is 
serving  subscribers). 

(b)  (1)  A  cable  television  system 
(including  all  parties  under  common 
control)  may  directly  or  indirectly  own, 
operate,  control,  or  have  an  interest  in 

a  national  television  network  (such  as 
ABC,  CBS,  or  NBC)  only  if  such  a 
system  does  not  pass  more  than: 

(1)  10  percent  of  homes  passed  on  a 
nationwide  basis  when  aggregated  with 
all  other  cable  systems  in  which  the 
network  holds  such  a  cognizable 
interest,  and 

(ii)  50  percent  of  homes  passed  within 
any  one  ADI,  except  that  a  cable 
television  system  facing  a  competing 
system  will  not  be  counted  toward  this 
50-percent  limit. 

(2)  The  requirements  of  paragraph 
(b)(1)  of  this  section  are  applied  at  the 
acquisition  date,  except  that  a  party 
with  no  prior  attributable  interests  in  a 
broadcast  network  or  cable  systems  may 
exceed  these  limits  in  connection  with 
a  purchase  of  these  operations  from  a 
party  with  such  existing  network-cable 
interests.  Paragraph  (b)  of  this  section 
will  not  be  applied  so  as  to  require 
divestiture  of  existing  facilities. 

(3)  For  purposes  of  paragraph  (b)  of 
this  section:  - 

(i)  Homes  passed  is  defined  as  the 
number  of  homes  to  which  cable  service 
is  currently  available  whether  or  not  a 
given  household  subscribes  to  the 
service. 

(ii)  ADI  is  defined  as  the  Arbitron 
Area  of  Dominant  Influence. 


(iii)  A  competing  system  is  faced  by 
a  network-owned  cable  system  where 
the  cable  system  provides  service  in  the 
same  area  as  another  independently 
owned,  multichannel  video  delivery 
system,  as  specified  in  §  76.33(a)(2)(ii). 

In  order  to  be  counted,  such 
multichannel  competitor  must  be 
capable  of  providing  a  package  of  local 
broadcast  signals  integrated  within  the 
service. 

Note  1:  The  word  '‘control"  as  used  herein 
is  not  limited  to  majority  stock  ownership, 
but  includes  actual  working  control  in 
whatever  manner  exercised. 

Note  2:  In  applying  the  provisions  of  this 
section,  ownership  and  other  interests  in 
broadcast  licensees  and  cable  television 
systems  will  be  attributed  to  their  holders 
and  deemed  cognizable  pursuant  to  the 
following  criteria: 

(a)  Except  as  otherwise  provided  herein, 
partnership  and  direct  ownership  interest 
and  any  voting  stock  interest  amounting  to 
5%  or  more  of  the  outstanding  voting  stock 
of  a  corporate  broadcast  licensee  or  cable 
television  system  will  be  cognizable; 

(b)  No  minority  voting  stock  interest  will 
be  cognizable  if  there  is  a  single  holder  of 
more  than  50%  of  the  outstanding  voting 
stock  of  the  corporate  broadcast  licensee  or 
cable  television  system  in  which  the  minority 
interest  is  held; 

(c)  Investment  companies,  as  defined  in  15 
U.S.C.  80a-3,  insurance  companies  and 
banks  holding  stock  through  their  trust 
departments  in  trust  accounts  will  be 
considered  to  have  a  cognizable  interest  only 
if  they  hold  10%  or  more  of  the  outstanding 
voting  stock  of  a  corporate  broadcast  licensee 
or  cable  television  system,  or  if  any  of  the 
officers  or  directors  of  the  broadcast  licensee 
or  cable  television  system  are  representatives 
of  the  investment  company,  insurance 
company  or  bank  concerned.  Holdings  by  a 
bank  or  insurance  company  will  be 
aggregated  if  the  bank  or  insurance  company 
has  any  right  to  determine  how  the  stock  will 
be  voted.  Holdings  by  investment  companies 
will  be  aggregated  if  under  common 
management. 

(d)  Attribution  of  ownership  interests  in  a 
broadcast  licensee  or  cable  television  system 
that  are  held  indirectly  by  any  party  through 
one  or  more  intervening  corporations  will  be 
determined  by  successive  multiplication  of 
the  ownership  percentages  for  each  link  in 
the  vertical  ownership  chain  and  application 
of  the  relevant  attribution  benchmark  to  the 
resulting  product,  except  that  wherever  the 
ownership  percentage  for  any  link  in  the 
chain  exceeds  50%,  it  shall  not  be  included 
for  purposes  of  this  multiplication.  (For 
example,  if  A  owns  10%  of  company  X, 
which  owns  60%  of  company  Y,  which  owns 
25%  of  "Licensee”,  then  X’s  interest  in 
"Licensee”  would  be  25%  (the  same  as  Y’s 
interest  since  X’s  interest  in  Y  exceeds  50%), 
and  A’s  interest  in  "Licensee”  would  be 
2.5%  (0.1x0.25).  Under  the  5%  attribution 
benchmark,  X’s  interest  in  "Licensee”  would 
be  cognizable,  while  A’s  interest  would  not 
be  cognizable.] 

(e)  Voting  stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds  or 
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shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will.  If  the  trustee  has  a  familial, 
personal  or  extra-trust  business  relationship 
to  the  grantor  or  the  beneficiary,  the  grantor 
or  beneficiary,  as  appropriate,  will  be 
attributed  with  the  stock  interests  held  in 
trust.  An  otherwise  qualified  trust  will  be 
ineffective  to  insulate  the  grantor  or 
beneficiary  from  attribution  with  the  trust’s 
assets  unless  all  voting  stock  interests  held 
by  the  grantor  or  beneficiary  in  the  relevant 
broadcast  licensee  or  cable  television  system 
are  subject  to  said  trust. 

(f)  Holders  of  non-voting  stock  shall  not  be 
attributed  an  interest  in  the  issuing  entity. 
Holders  of  debt  and  instruments  such  as 
warrants,  convertible  debentures,  options  or 
other  non-voting  interests  with  rights  of 
conversion  to  voting  interests  shall  not  be 
attributed  unless  and  until  conversion  is 
effected. 

(g)  (1)  A  limited  partnership  interest  shall 
be  attributed  to  a  limited  partner  unless  that 
partner  is  not  materially  involved,  directly  or 
indirectly,  in  the  management  or  operation  of 
the  media-related  activities  of  the  partnership 
and  the  licensee  or  system  so  certifies. 

(2)  In  order  for  a  licensee  or  system  to 
make  the  certification  set  forth  in  paragraph 
(g)(1)  of  this  note,  it  must  verify  that  the 
partnership  agreement  or  certificate  of 
limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  from 
attribution,  establishes  that  the  exempt 
limited  partner  has  not  material  involvement, 
directly  or  indirectly,  in  the  management  or 
operation  of  the  media  activities  of  the 
partnership.  The  criteria  which  would  assure 
adequate  insulation  for  purposes  of  this 
certification  are  described  in  the 
Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46,  FCC  85-252  (released  June 
24, 1985)  as  modified  on  reconsideration  in 
the  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46,  FCC  86-410  (released 
November  28, 1986).  Irrespective  of  the  terms 
of  the  certificate  of  limited  partnership  or 
partnership  agreement,  however,  no  such 
certification  shall  be  made  if  the  individual 
or  entity  making  the  certification  has  actual 
knowledge  of  any  material  involvement  of 
the  limited  partners  in  the  management  or 
operation  of  the  media-related  businesses  of 
the  partnership. 

(h)  Officers  and  directors  of  a  broadcast 
licensee  or  cable  television  system  are 
considered  to  have  a  cognizable  interest  in 
the  entity  with  which  they  are  so  associated. 
If  any  such  entity  engages  in  businesses  in 
addition  to  its  primary  business  of 
broadcasting  or  cable  television  service,  it 
may  request  the  Commission  to  waive 
attribution  for  any  officer  or  director  whose 
duties  and  responsibilities  are  wholly 
unrelated  to  its  primary  business.  The 
officers  and  directors  of  a  parent  company  of 
a  broadcast  licensee  or  cable  television 
system,  with  an  attributable  interest  in  any 
such  subsidiary*  entity,  shall  be  deemed  to 
have  a  cognizable  interest  in  the  subsidiary 
unless  the  duties  and  responsibilities  of  the 
officer  or  director  involved  are  wholly 
unrelated  to  the  broadcast  licensee  or  cable 


television  system  subsidiary,  and  a  statement 
properly  documenting  this  fact  is  submitted 
to  the  Commission.  (This  statement  may  be 
included  on  appropriate  Ownership  Report.) 
The  officers  and  directors  of  a  sister 
corporation  of  a  broadcast  licensee  or  cable 
television  system  shall  not  be  attributed  with 
ownership  of  these  entities  by  virtue  of  such 
status. 

(i)  Discrete  ownership  interests  will  be 
aggregated  in  determining  whether  or  not  an 
interest  is  cognizable  under  this  section.  An 
individual  or  entity  will  be  deemed  to  have 
a  cognizable  investment  if: 

(1)  The  sum  of  the  interests  held  by  or 
through  ‘‘passive  investors”  is  equal  to  or 
exceeds  10  percent;  or 

(2)  The  sum  of  the  interests  other  than 
those  held  by  or  through  ‘‘passive  investors” 
is  equal  to  or  exceeds  5  percent;  or 

(3)  The  sum  of  the  interests  computed 
under  paragraph  (i)(l)  of  this  note  plus  the 
sum  of  the  interests  computed  under 
paragraph  (i)(2)  of  this  note  is  equal  to  or 
exceeds  10  percent. 

Note  3:  In  cases  where  record  and 
beneficial  ownership  of  voting  stock  is  not 
identical  (e.g.,  bank  nominees  holding  stock 
as  record  owners  for  the  benefit  of  mutual 
funds,  brokerage  houses  holding  stock  in 
street  names  for  benefit  of  customers, 
investment  advisors  holding  stock  in  their 
own  names  for  the  benefit  of  clients,  and 
insurance  companies  holding  stock),  the 
party  having  the  right  to  determine  how  the 
stock  will  be  voted  will  be  considered  to  own 
it  for  purposes  of  this  subpart. 

Note  4:  Paragraph  (a)  of  this  section  will 
not  be  applied  so  as  to  require  the  divestiture 
of  ownership  interests  proscribed  herein 
solely  because  of  the  transfer  of  such 
interests  to  heirs  or  legatees  by  will  or 
intestacy,  provided  that  the  degree  or  extent 
of  the  proscribed  cross-ownership  is  not 
increased  by  such  transfer. 

(C)  Effective  date.  The  provisions  of 
paragraph  (a)  of  this  section  are  not 
effective  until  November  8, 1987,  as  to 
ownership  interests  proscribed  herein  if 
such  interests  were  in  existence  on  or 
before  July  1, 1970  (e.g.,  if  franchise 
were  in  existence  on  or  before  July 
1970),  and  will  be  applied  to  cause 
divestiture  as  to  ownership  interests 
proscribed  herein  only  where  the  cable 
system  is  directly  or  indirectly,  owned, 
operated,  controlled  by,  or  has  an 
interest  in  a  non-satellite  television 
broadcast  station  which  places  c 
principal  community  contour 
encompassing  the  entire  community 
and  there  is  no  other  commercial  non¬ 
satellite  television  broadcast  station 
placing  a  principal  community  contour 
encompassing  the  entire  community. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-10755  Filed  5-10-93;  8:45  am] 
BRUNO  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[Ex  Parte  No.  334  (Sub-Nos.  8  and  8A)] 

Joint  Petitions  for  Rulemaking  on 
Railroad  Car  Hire  Compensation  and 
for  Exemption  of  Arbitration  Rule  and 
Motion  to  Dismiss 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  The  Commission  amends  its 
rules,  which  effect  a  phased 
deprescription  of  railroad  car  hire  rates. 
The  amendment  clarifies  that  prescribed 
car  hire  rates  will  not  be  increased  for 
additions  and  betterments  performed 
after  December  31, 1990,  and  reinstates 
earlier  language  governing  expiration  of 
OT-37  surcharges. 

EFFECTIVE  DATE:  The  new  rules  are 
effective  June  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610  [TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  adopted  final  rules 
governing  car  hire  rates  in  a  decision 
served  and  published  in  the  Federal 
Register  at  57  FR  53450  on  November 
10, 1992.  It  revised  them  in  a  decision 
served  December  22, 1992,  and 
published  in  the  Federal  Register  at  57 
FR  61584  on  December  28, 1992,  so  that 
new  cars  and  cars  rebuilt  since  January 
1, 1991,  would  be  treated  similarly.  The 
rules,  as  revised,  became  effective 
January  1, 1993. 

The  Commission  now  adds  language 
to  the  rules  to  confirm  that  prescribed 
car  hire  charges  will  be  increased  to 
reflect  investments  made  after  December 
31, 1990,  only  for  cars  that  were  rebuilt. 
The  Commission  also  confirms  that 
rebuilt  cars  are  those  that  have  either 
been  rebuilt  under  AAR  Rule  88  or 
refurbished  under  AAR  Circular  OT-37. 

Additional  information  is  contained 
in  the  Commission’s  decision  and  in  its 
two  preceding  decisions.  To  purchase  a 
copy  of  the  full  decisions,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Regulatory  Flexibility  Analysis 

The  Commission  certified  in  its 
decisions  served  November  10  and 
December  22, 1992,  that  its  actions  will 
not  have  a  significant  impact  on  a 
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substantial  number  of  small  entities.  As 
this  decision  does  no  more  than  clarify 
the  intent  of  the  December  22  decision, 
the  Commission  certifies  that  its  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

Decided:  April  23, 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

For  reasons  set  forth  in  the  preamble, 
Title  49,  Chapter  X,  Part  1033  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1033— CAR  SERVICE 

1.  The  authority  citation  for  Part  1033 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10326, 11121, 
and  11122;  5  U.S.C.  553. 

2.  In  §  1033.1,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  1033.1  Car  hire  rates. 
***** 

(b)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(b)(3)  of  this  section,  for  a  10-year 
period  beginning  January  1, 1993,  the 
prescribed  rates  shall  continue  to  apply 
to  fixed  rate  cars  without  regard  to  the 
aging  of  such  cars  subsequent  to 


December  31, 1990.  Prescribed  car  hire 
rates  shall  not  be  increased  for  any 
additions  and  betterments  performed  on 
such  cars  after  December  31, 1990.  Any 
OT-37  surcharge  to  prescribed  rates  for 
work  performed  prior  to  January  1, 1991 
shall  expire  upon  the  earlier  of: 

(i)  The  car  becoming  a  market  rate  car; 
or 

(ii)  The  expiration  date  provided  in 
Association  of  American  Railroads 
Circular  No.  OT-37. 

***** 

[FR  Doc.  93-11117  Filed  5-10-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Airspace  Docket  No.  92-ANE-26] 

Rangeley,  ME  Transition  Area 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  modify  the  Rangeley, 
ME  Transition  Area  by  converting  the 
lateral  unit  of  measurement  from  statute 
to  nautical  miles  and  updating  the 
longitude  and  latitude  coordinates  for- 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB). 
Since  issuing  the  NPRM,  the  FAA  has 
made  the  proposed  modifications  as 
part  of  other  notices  and  rules, 
therefore,  this  proposed  rule  is  not 
required.  Accordingly,  the  proposed  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530, 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 

Burlington,  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  272—0395. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Rangeley,  ME  Transition 
Area  was  published  in  the  Federal 
Register  on  June  8, 1992  (57  FR  24202). 
The  proposed  rule  would  have  modified 
the  Rangeley,  ME  Transition  Area  by 
converting  the  lateral  unit  of 
measurement  from  statute  to  nautical 
miles  and  by  converting  the  longitude 
and  latitude  coordinates  for  the 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB) 
to  North  American  Datum  1983  (NAD 
83). 

Since  issuing  that  proposal,  the  FAA 
has  issued  notices  and  a  final  rule 
incorporating  the  proposed 


modifications  to  the  Rangeley,  ME 
Transition  Area.  On  August  27, 1992  the 
FAA  issued  the  Terminal  Airspace 
Reconfiguration  final  rule  (57  FR  38962) 
which,  in  part,  converted  the  lateral  unit 
of  measurement  for  terminal  airspace 
from  statute  to  nautical  miles,  including 
the  Rangeley,  ME  Transition  Area.  In 
addition,  effective  October  15, 1992  (57 
FR  20141),  the  FAA,  in  accordance  with 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990,  converted  all 
longitude  and  latitude  coordinates  to 
North  American  Datum  1983  (NAD  83) 
from  North  American  Datum  1927  (NAD 
27). 

Transition  areas  are  published  in 
§  71.181  of  FAA  Order  7400. 7A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Rangeley,  ME  Transition  Area 
is  published  in  that  Order  with 
modifications  proposed,  therefore,  the 
proposed  rule  is  not  required. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  and 
does  not  commit  the  agency  to  any 
course  of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and, 
therefore,  is  not  covered  by  Executive 
Order  12291,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Incorporation  by 
reference,  Transition  areas. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Airspace  Docket  91-ANE- 
33,  published  in  the  Federal  Register  on 
June  8,  1992  (57  FR  24202)  is 
withdrawn. 

Issued  in  Burlington,  Massachusetts,  on 
April  20, 1993. 

Francis  J.  Johns, 

Manager,  Air  Traffic  Division,  New  England 
Region. 

[FR  Doc.  93-11088  Filed  5-10-93;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  91-ANE-33] 

Rangeley,  ME  Transition  Area 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  to  modify  the  Rangeley, 

ME  Transition  Area  by  converting  the 
lateral  unit  of  measurement  from  statute 
to  nautical  miles  and  updating  the 
longitude  and  latitude  coordinates  for 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB). 
Since  issuing  the  NPRM,  the  FAA  has 
made  the  proposed  modifications  as 
part  of  other  notices  and  rules, 
therefore,  this  proposed  rule  is  not 
required.  Accordingly,  the  proposed  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Taylor,  Airspace  Specialist, 
System  Management  Branch,  ANE-530. 
Federal  Aviation  Administration,  12 
New  England  Executive  Park, 

Burlington,  MA  01803-5299;  telephone 
(617)  270-2428;  fax  (617)  272-0395. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Rangeley,  ME  Transition 
Area  was  published  in  the  Federal 
Register  on  April  7,  1992  (57  FR  11699). 
The  proposed  rule  would  have  modified 
the  Rangeley,  ME  Transition  Area  by 
converting  the  lateral  unit  of 
measurement  from  statute  to  nautical 
miles  and  by  converting  the  longitude 
and  latitude  coordinates  for  the 
Rangeley  Municipal  Airport  and  the 
Rangeley  non-directional  beacon  (NDB) 
to  North  American  Datum  1983  (NAD 
83). 

Since  issuing  that  proposal,  the  FAA 
has  issued  notices  and  a  final  rule 
incorporating  the  proposed 
modifications  to  the  Rangeley,  ME 
Transition  Area.  On  August  27, 1992  the 
FAA  issued  the  Terminal  Airspace 
Reconfiguration  final  rule  (57  FR  38962) 
which,  in  part,  converted  the  lateral  unit 
of  measurement  for  terminal  airspace 
from  statute  to  nautical  miles,  including 
the  Rangeley,  ME  Transition  Area.  In 
addition,  on  May  11, 1992  the  FAA 
published  in  the  Federal  Register  (57 
FR  20141)  a  notice  that  in  accordance 
with  the  Aviation  Safety  and  Capacity 
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Expansion  Act  of  1990  it  was  converting 
all  longitude  and  latitude  coordinates  to 
North  American  Datum  1983  (NAD  83) 
from  North  American  Datum  1927  (NAD 
27). 

Transition  areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Rangeley,  ME  Transition  Area 
is  published  in  that  Order  with 
modifications  proposed,  therefore,  the 
proposed  rule  is  not  required. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  and 
does  not  commit  the  agency  to  any 
course  of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and, 
therefore,  is  not  covered  by  Executive 
Order  12291,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference,  Transition  areas. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking,  Airspace  Docket  91-ANE- 
33,  published  in  the  Federal  Register  on 
April  7, 1992  (57  FR  11699)  is 
withdrawn. 

Issued  in  Burlington,  Massachusetts,  on 
April  20, 1993. 

Francis  J.  Johns, 

Manager,  Air  Traffic  Division,  New  England 
Region. 

[FR  Doc.  93-11089  Filed  5-10-93;  8:45  am) 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  COMMERCE 
National  Technical  Information  Service 
15  CFR  Part  1180 
[Docket  No.  921242-2342] 

RIN  0692-AA12 

Transfer  by  Federal  Agencies  of 
Scientific,  Technical  and  Engineering 
Information  to  the  National  Technical 
Information  Service 

AGENCY:  National  Technical  Information 
Service,  Technology  Administration, 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  describes 
the  procedures  for  the  timely  transfer  of 


Federally  funded  unclassified  scientific, 
technical  and  engineering  information 
to  the  National  Technical  Information 
Service  as  required  by  section  108  of  the 
American  Technology  Preeminence  Act 
of  1991  (Pub.  L.  102-245).  The  purpose 
of  this  document  is  to  solicit  written 
comments  on  the  proposed  procedures, 
particularly  from  affected  Federal 
agencies. 

DATES:  Comments  on  the  proposed 
procedures  must  be  received  no  later 
than  June  10, 1993. 

ADDRESSES:  1.  Comments  on  the 
proposed  rule  should  be  provided  to: 
Acting  Director,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  room  200F,  Springfield,  Virginia 
22161. 

2.  Written  comments  received  by  the 
above  date  will  be  available  for  public 
inspection  and  copying  at  the 
Department  of  Commerce,  Central 
Reference  and  Records  Inspection 
Facility,  Herbert  Hoover  Building,  Room 
6020, 14th  Street  between  E  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Corrigan  (703)  487-4778. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Technical  Information 
Service  (NTIS)  is  a  major  operating  unit 
of  the  Technology  Administration  in  the 
Department  of  Commerce.  It  is  a  self- 
supporting  agency  that  actively  collects, 
organizes  and  disseminates  scientific, 
technical,  and  engineering  information 
(STEI),  including  business-related 
information,  generated  by  the  United 
States  Government  and  foreign  sources. 

The  NTIS  collection  of  more  than  two 
million  works  contains  printed  reports 
and  documents,  videotapes,  and 
computer  software  and  computerized 
data  files  on  tape,  diskette  and  CD- 
ROM.  This  collection  is  available  for 
sale  to  the  research  and  development 
community,  businesses  and  the  general 
public. 

Section  108  of  the  American 
Technology  Preeminence  Act  (Pub.  L. 
102-245)  requires  all  federal  agencies  to 
submit  to  NTIS  unclassified  scientific, 
technical  and  engineering  information 
to  NTIS  resulting  from  federally  funded 
research  and  development  activities. 
This  requirement,  if  properly 
implemented,  can  significantly  expand 
NTIS’s  collection,  improve  public 
access  to  STEI,  and  contribute  to  NTIS’s 
ability  to  operate  on  a  self-sustaining 
basis.  Proper  implementation,  however, 
requires  the  cooperation  of  the  Federal 
Government’s  principal  information 
producers. 


Accordingly,  NTIS  has  developed 
procedures  to  facilitate  the  timely 
transfer  of  federally  funded  scientific, 
technical  and  engineering  information 
to  NTIS  with  minimal  burden  on  the 
agencies  and  their  contractors/grantees. 
The  major  features  of  the  procedures 
are: 

1.  A  system  of  "affiliates”  to  serve  as 
NTIS  agents  to  receive  information  on 
behalf  of  NTIS.  NTIS  anticipates  that  the 
Department  of  Energy’s  Office  of 
Scientific  and  Technical  Information, 
the  Department  of  Defense’s  Defense 
Technical  Information  Center,  and  the 
National  Aeronautics  and  Space 
Administration’s  Scientific  and 
Technical  Information  Office  will  be 
among  those  organizations  initially 
designated  affiliates  by  NTIS. 

2.  A  system  of  federal  agency 
"liaisons”  to  work  with  NTIS  in 
ensuring  cost  effective  compliance. 

3.  An  option  system  of  contractor  and 
grantee  statements  certifying  to  the 
transfer  of  information  to  NTIS  or  its 
affiliates. 

4.  An  optional  system  to  allow  NTIS 
to  ride  agency  production  orders  and 
otherwise  designate  NTIS  to  receive  a 
single  copy  of  all  agency  products  when 
produced. 

5.  A  method  for  granting  waivers  if 
the  transfer  of  such  information  to  NTIS 
would  be  inappropriate. 

6.  A  requirement  that  agencies 
transfer  copyrighted  STEI  products  to 
NTIS  if  there  is  a  license  reserved  to  the 
Government  and  advise  NTIS  of  the 
terms  of  such  license. 

These  procedures  are  to  be  included 
in  the  Code  of  Federal  Regulations  so 
that  all  affected  federal  agencies,  as  well 
as  their  contractors  and  grantees,  will 
have  a  widely-distributed  source  of 
information  describing  how  section  108 
of  the  American  Technology 
Preeminence  Act  will  be  implemented. 

Request  for  Comments 

Persons  interested  in  responding  to 
the  proposed  rule  should  submit  their 
comments  in  writing  NTIS  at  the  above 
address.  All  comments  received  in 
response  to  this  proposed  rulemaking 
will  become  part  of  the  public  record 
and  will  be  available  for  inspection  and 
copying  at  the  above  address.  Persons 
requiring  copies  of  the  guidelines 
referred  to  in  proposed  §  1180.4  may 
obtain  them  from  Mr.  John  Elsbree  (703) 
487-4929. 

Classification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291  because  it 
will  not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
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will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  requiring  a  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 
This  is  because  the  program  applies 
only  to  the  transfer  of  Federally  funded 
information  to  NTIS  by  agencies.  In  the 
event  that  any  agency  elects  to  require 
its  contractors  or  grantees  to  transfer  a 
copy  of  information  produced  with 
Federal  funds  to  NTIS  directly,  the 
requirement  would  be  imposed 
pursuant  to  the  agency’s  binding 
agreement  and  not  this  regulation. 

This  rule  is  not  a  major  federal  action 
requiring  an  environmental  assessment 
under  the  National  Environmental 
Policy  Act.  In  addition,  the  procedures 
do  not  affect  directly  any  state  or  local 
government.  Accordingly,  NTIS  has 
determined  that  Executive  Order  12372 
is  not  applicable  to  these  procedures. 

This  proposed  rule  also  does  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612. 

This  proposed  rule  also  does  not 
contain  any  collection  of  information 
requirement  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  15  CFR  Part  1180 

Scientific,  Technical  and  engineering 
information. 

Dated:  May  3, 1993. 

Ron  Lawson, 

Acting  Director. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  title  15  of  the  Code 
of  Federal  Regulations  be  amended  by 
adding  part  1180  to  read  as  follows: 

PART  1180— TRANSFER  BY  FEDERAL 
AGENCIES  OF  SCIENTIFIC, 
TECHNICAL  AND  ENGINEERING 
INFORMATION  TO  THE  NATIONAL 
TECHNICAL  INFORMATION  SERVICE 

Sac. 

1180.1  Purpose  and  scope. 

1180.2  Definitions. 

1180.3  General  rule. 

1180.4  Preparing  a  product  for  transfer. 

1180.5  Timeliness. 

1180.6  Production  of  additional  copies. 

1180.7  Exceptions. 

1180.8  Appointment  of  agency  liaison 
officers. 


Sec. 

1180.9  Affiliates. 

1180.10  NTIS  permanent  repository. 

1180.11  Relation  to  other  laws  and 
procedures. 

Appendix  to  Part  1180— Sample  Contract 
Provision  for  Products  Produced  by 
Contractors  or  Grantees. 

Authority:  Sec.  108,  Pub.  L.  102-245  (15 
U.S.Q  3704 b-2). 

§  1 1 80.1  Purpose  and  scope. 

(a)  The  purpose  of  this  regulation  is 
to  facilitate  public  access  to  the  vast 
amount  of  scientific,  technical  and 
engineering  information  (STEI)  that  is 
produced  by  and  for  federal  agencies. 

(b)  This  regulation  provides  a  variety 
of  methods  for  federal  agencies  to  adopt 
to  ensure  the  timely  transfer  to  the 
National  Technical  Information  Service 
(NTIS)  of  all  unclassified  STEI  that 
would  otherwise  be  available  for  public 
dissemination  and  that  results  from 
federal  funding.  It  is  issued  pursuant  to 
the  authority  contained  in  section  108  of 
the  American  Technology  Preeminence 
Act  (Pub.  L.  102-245). 

§  1 1 80.2  Definitions. 

Agency  includes  any  executive 
department,  military  department, 
Government  corporation,  Government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Government  (including  the 
Executive  Office  of  the  President),  or 
any  independent  regulatory  agency. 

Director  means  the  Director  of  the 
National  Technical  Information  Service. 

Federally  funded  refers  to  STEI  which 
results  from  federal  research  and 
development  activities  funded  in  whole 
or  in  part  with  federal  funds,  whether 
performed  by  the  agency  itself  or  by 
contractors,  grantees,  cooperative 
research  partners,  joint  venture  partners, 
or  under  any  similar  arrangement 
involving  federal  funds. 

Final  when  used  to  describe  an  STEI 
product  means  a  product  that  the 
originating  agency  or  contractor/grantee 
thereof  intends  for  public  dissemination 
and  excludes  interim  status  reports 
routinely  furnished  to  agencies  by 
contractors  and  grantees  for  monitoring 
and  other  internal  purposes  and  which 
are  not  intended  for  public 
dissemination. 

Product  includes,  but  is  not  limited 
to,  any  report,  manual,  standard, 
specification,  book,  paper,  chart,  map, 
graph,  data  collection,  data  file,  data 
compilation,  software,  audio/video 
production,  technology  application 
assessment  generated  pursuant  to 
section  11(c)  of  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980  (15 
U.S.C.  3710(c)),  as  well  as  materials 


pertaining  to  training  technology  and 
other  federally  owned  or  originated 
technologies,  and  applies  to  items 
produced  in-house  or  outside  the 
agency  through  the  Government 
Printing  Office,  its  contractors,  Federal 
Prison  Industries  or  any  other  producer, 
provided  that  such  material  is  intended 
by  the  agency  for  public  dissemination. 

Science,  technical  and  engineering 
information  means — 

(1)  Basic  and  applied  research  that 
results  from  the  efforts  of  scientists  and 
engineers  (including  new  theory  and 
information  obtained  from 
experimentation,  observation, 
instrumentation  or  computation  in  the 
form  of  text,  numeric  data  or  images) 
and  which  may  be  further  transformed, 
described,  evaluated,  synthesized  and 
recorded  in  print,  digital,  magnetic  or 
other  media  to  enhance  its 
communication  and  its  usefulness  and 
value  to  a  wide  spectrum  of  users  and 
uses,  and 

(2)  Information  that  bears  on  business 
and  industry  generally,  such  as 
economic  information,  market 
information  and  related  information,  if 
the  agency  determines  such  information 
would  be  of  value  to  consumers  of  the 
information  described  in  the  preceding 
subparagraph. 

Summary  means  information  relating 
to  an  ongoing  research  project  likely  to 
result  in  a  final  product. 

§1180.3  General  rule. 

Unless  an  exception  applies  under 
§  1180.7,  each  federal  agency  shall, 
within  the  time  period  specified  in  this 
regulation,  transfer  to  NTIS — 

(a)  At  least  one  copy  of  every  final 
STEI  product  resulting  from  the 
agency’s  federally  funded  research  and 
development  activities,  and 

(b)  A  summary  of  the  agency’s  new 
and  on-going  research  that  is  likely  to 
result  in  a  final  STEI  product 

if  such  final  product  or  summary  is 
unclassified  and  is  intended  by  the 
agency  for  public  dissemination. 

§  1 180.4  Preparing  a  product  for  transfer. 

(a)  Every  final  product  or  summary 
intended  by  the  agency  for  public 
dissemination  shall  be  prepared  in  a 
format  that  is  consistent  with  one  of  the 
various  formats  found  in  NTIS 
guidelines.  In  addition,  everv  product 
shall— 

(1)  Be  accompanied  by  a  report 
documentation  page  (SF  298)  or  its 
electronic  equivalent; 

(2)  Be  in  a  form  capable  of  high 
quality  reproduction  appropriate  to  the 
medium; 

(3)  In  the  case  of  software,  be 
accompanied  by  relevant 
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documentation,  such  as  operating 
manuals,  but  not  including  printed 
source  code. 

(b)  Each  federal  agency  shall  transfer  • 
or  have  transferred  to  NTIS  those  STEI 
products  funded  by  them  which  are 
protected  by  copyright  only  if  there  is  a 
license  reserved  to  the  Government.  In 
such  cases,  the  agency  shall  inform 
NTIS  of  the  terms  of  the  license. 
Suggested  language  for  inclusion  in 
agency  funding  instruments  is 
contained  in  the  Appendix  to  this  part. 

(c)  If  an  agency  has  generated  or 
funded  an  STEI  product  which  should 
be  available  for  public  dissemination 
but  has  embedded  within  it  any 
copyrighted  software,  the  designated 
liaison  appointed  pursuant  to  §  1180.8 
should  work  with  NTIS  to  determine  if 
it  would  be  appropriate  for  NTIS  to  seek 
a  license  from  the  copyright  holder  in 
order  to  make  the  STEI  product 
available. 

§  1 1 80.5  Timeliness. 

A  single  copy  of  a  final  product 
intended  for  public  dissemination  must 
be  transferred  to  NTIS  within  fifteen 
days  of  the  date  it  is  first  made  available 
for  public  dissemination  through  any 
distribution  channel,  unless  the  agency 
and  the  Director  have  otherwise  agreed, 
and,  whenever  practical,  as  soon  as  it 
has  been  approved  by  the  agency  for 
final  printing  or  other  reproduction  for 
public  dissemination. 

§  1 1 80. 6  Production  of  additional  copies. 

Unless  the  agency  notifies  the 
Director  in  writing  that  such  action 
would  unduly  disrupt  its  external 
printing  and  production,  it  shall  make 
appropriate  arrangements  to  enable 
NTIS,  at  NTIS’s  own  discretion  and 
expense,  to  ride  agency  printing  and 
other  reproduction  orders  on  a  basis 
comparable  to  that  accorded  the 
Government  Printing  Office  for  printing. 

§1180.7  Exceptions. 

(a)  An  agency  shall  not  be  required  to 
submit  a  copy  of  a  final  STEI  product 
to  NTIS  or  one  of  its  affiliates  if — 

(1)  It  has  made  the  appropriate 
arrangements  specified  in  §  1180.6  and 
has  designated  NTIS  to  receive  a  single 
copy  of  each  STEI  product  once  it  has 
been  produced; 

(2)  The  agency  and  the  Director  have 
executed  an  appropriate  agreement  or 
memorandum  of  understanding 
establishing  an  alternative  system  for 
compliance; 

(3)  The  agency  and  the  Director, 
pursuant  to  paragraph  (b)  of  this  section, 
have  agreed  that  the  transfer  of  a 
product  otherwise  covered  by  these 
regulations  would  not  be  appropriate. 


(4)  The  agency  has  received 
appropriate  certification  from  a 
contractor,  grantee  or  other  external 
performer  of  federally  funded  research 
that  a  copy  has  been  sent  to  NTIS  or  one 
of  its  affiliates  within  the  appropriate 
time  period  pursuant  to  obligations 
incurred  in  the  applicable  funding 
agreement  (see  Appendix  to  this  part)  or 
pursuant  to  such  other  system  as  the 
agency  has  established  to  ensure  timely 
transfer. 

(b)  An  agency  and  the  Director  shall 
be  deemed  to  be  in  agreement  within 
the  meaning  of  paragraph  (a)(3)  of  this 
section  if  the  Director  has  not  objected 
within  30  days  to  an  agency’s  written 
notification  of  its  determination  that 
timely  transfer  of  a  product  or  category 
of  products  would  not  be  appropriate 
under  section  108  of  the  American 
Technology  Preeminence  Act.  Examples 
of  inappropriate  transfers  include: 

(1)  Transfers  that  could  cause 
significant  harm  to  an  agency’s  existing 
dissemination  program  that  is 
successfully  operating  on  a 
reimbursable  or  cost  recovery  basis  and 
for  which  special  arrangements  that 
would  permit  supplemental  distribution 
by  NTIS  cannot  be  negotiated. 

(2)  Federally  funded  STEI  that  has 
received,  or  is  likely  to  receive, 
widespread  distribution  to  most 
potential  users  at  no  charge. 

(3)  Federally  funded  STEI  protected 
by  copyright  for  which  no  license  has 
been  reserved  to  the  Government  that 
would  allow  distribution  by  it. 

§  1 180.8  Appointment  of  Agency  liaison 
officers. 

(a)  The  head  of  each  agency  shall 
appoint  or  designate  an  officer  or 
employee  to  serve  as  the  STEI  Lieison:. 
The  Liaison  shall — 

(1)  In  cooperation  with  the  Director, 
determines  what  products  or  summaries 
generated  at  government-owned 
facilities  shall  be  transferred  to  NTIS  on 
an  ongoing  basis; 

(2)  Determine  which  funding 
agreements  are  to  require  contractors 
and  grantees  to  submit  products  directly 
to  NTIS  (for  which  purpose  the 
Appendix  to  this  part  contains 
suggested  language  that  agencies  may 
wish  to  include  in  applicable  funding 
instruments);  and 

(3)  To  the  extent  authorized  by  the 
head  of  the  agency,  enter  into 
appropriate  agreements  with  the 
Director  and  perform  any  other  agency 
responsibilities  described  in  these 
regulations. 

(b)  A  liaison  officer  may  be  appointed 
for  a  major  unit  or  component  of  an 
agency  if  the  Director  and  head  of  the 


parent  agency  agree  this  would  further 
the  purposes  of  this  regulation. 

§1180.9  Affiliates. 

(a)  The  Director  may  recognize  any 
operating  unit  of  a  federal  agency  or 
private  sector  partner  as  an  affiliate  for 
the  purpose  of  receiving,  on  behalf  of 
NTIS,  any  STEI  product  that  is  required 
to  be  transferred  under  these  regulations 
if  the  unit  and  NTIS  have  executed  an 
appropriate  agreement  or  memorandum 
of  understanding  for  the  ongoing 
transfer  of  all  STEI  products  they 
receive  in  a  timely  manner  and  agrees 
to  assume  the  role  of  an  affiliate. 

(b)  A  transfer  by  an  agency  to  an 
approved  affiliate  shall  be  deemed  a 
transfer  to  NTIS  within  the  meaning  of 
these  regulations. 

§  1 1 80.1 0  NTIS  Permanent  Repository. 

Only  those  products  accepted  by 
NTIS  will  be  maintained  as  part  of  its 
permanent  repository.  A  product  will  be 
considered  to  have  been  accepted  by 
NTIS  once  it  has  been  announced  as 
being  available  from  NTIS.  NTIS  will 
advise  agency  STEI  liaisons  of  those 
products  transferred  to  NTIS  for  sale 
that  are  not  accepted  by  NTIS. 

§1130.11  Relation  to  other  laws  and 
procedures. 

(a)  Nothing  in  these  regulations  is 
intended  to  compel  the  transfer, 
production  or  dissemination  of  any 
information  that  is  required  by  law  to  be 
withheld  or  which  the  agency  is 
authorized  to  withhold  from  the  public, 
or  to  compel  the  transfer  of  a  research 
product  not  intended  by  the  agency  for 
public  dissemination. 

(fc)  Nothing  in  these  regulations  is 
intended  to  require  an  agency  to  use 
NTIS  as  its  exclusive  distribution 
system. 

(c)  No  contractor,  grantee,  or 
employee  of  a  Federal  agency  shall 
submit  a  final  STEI  product  directly  to 
NTIS  unless  authorized  to  do  so  by  an 
appropriate  officer  or  employee  of  the 
agency  or  the  funding  instrument  (see 
Appendix  to  this  part).  In  the  case  of  the 
Department  of  Defense,  approval  must 
be  obtained  from  the  Administrator  of 
the  Defense  Technical  Information 
Center. 

(d)  Nothing  in  this  regulation  exempts 
federal  agencies  from  compliance  with 
laws  applicable  to  federal  records  under 
title  44,  United  States  Code,  or 
regulations  issued  by  the  National 
Archives  and  Record  Administration  (36 
CFR  chap.  XH). 

Appendix  to  Part  1180 — Sample  Contract 
Provision  for  Products  Produced  by 
Contractors  or  Grantees 
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Agencies  electing  to  allow  their 
contractors,  grantees,  etc.  to  submit  final 
products  directly  to  NTIS  are  encouraged  to 
employ  a  provision  similar  to  the  following 
in  the  applicable  funding  agreement: 

"The  (contractor)/(recipient)  shall  certify  to 
the  (contractingl(grants)  officer  with  each 
request  for  payment  or  reimbursement  that — 

"(1)  a  copy  of  all  scientific,  technical  and 
engineering  information  products  created  or 
finalized  in  whole  or  in  part  with  the  funds 
requested  has  been  or  will  be  transferred  to 
NTIS  or  a  recognized  affiliate  (at  the  same 
time  that  it  is  provided  to  the  sponsoring 
agency)  (when  the  agency  has  determined 
that  the  product  is  approved  for  public 
dissemination)  but  no  later  than  fifteen  days 
after  it  is  first  made  available  for  public 
dissemination  through  any  other  distribution 
channel,  and 

“(2)  NTIS  has  been  advised  as  to  whether 
the  product  is  protected  by  copyright  and,  if 
so,  a  copy  of  the  terms  of  any  licenses 
reserved  to  the  Government.” 

(FR  Doc.  93-10963  Filed  5-10-93;  8:45  am) 
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Securities 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  amendment  and 
solicitation  of  public  comments. 

SUMMARY:  The  Commission  proposes  for 
comment  and  amendment  to  Rule  3al2- 
8  ("Rule”)  that  would  designate  debt 
obligations  issued  by  the  Kingdom  of 
Spain  (“Spain”)  as  “exempted 
securities”  for  the  purpose  of  marketing 
and  trading  of  futures  contracts  on  those 
securities  in  the  United  States.  The 
amendment  is  intended  to  permit 
futures  on  Spanish  government  debt  to 
be  traded  in  the  U.S.  This  change  is  not 
intended  to  have  any  substantive  effect 
on  the  operation  of  die  Rule. 

DATES:  Comments  should  be  submitted 
by  June  10, 1993. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549.  All 
comments  should  refer  to  File  No.  S7- 
18-93,  and  will  be  available  for  public 
inspection  at  the  Commission's  Public 


Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Walinskas,  Esq.,  Attorney, 
Branch  of  Options  Regulation,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission  (Mail  Stop  5-1), 
450  Fifth  Street  NW.,  Washington,  DC 
20549,  at  202/504-2545. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Under  the  Commodity  Exchange  Act 
(“CEA”),  it  is  unlawful  to  trade  a  futures 
contract  on  any  individual  security, 
unless  the  security  in  question  is  an 
exempted  security  (other  than  a 
municipal  security)  under  the  Securities 
Act  of  1933  (“Securities  Act”)  or  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”).  Debt  obligations  of 
foreign  governments  are  not  exempted 
securities  under  either  of  these  statutes. 
The  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”), 
however,  has  adopted  Rule  3al2-8  (17 
CFR  240.3al2-8)  (“Rule”)  under  the 
Exchange  Act  to  designate  debt 
obligations  issued  by  certain  foreign 
governments  as  exempted  securities 
under  the  Exchange  Act  solely  for  the 
purpose  of  marketing  and  trading 
futures  contracts  on  those  securities  in 
the  United  States.1  As  amended,  the 
foreign  governments  listed  in  the- Rule 
are  Great  Britain,  Canada,  Japan, 
Australia,  France,  New  Zealand, 

Austria,  Denmark,  Finland,  the 
Netherlands,  Switzerland,  Germany,  the 
Republic  of  Ireland,  and  Italy  (the 
“fourteen  designated  countries”).  As  a 
result,  futures  contracts  on  the  debt 
obligations  of  these  countries  may  be 
sold  to  U.S.  persons,  as  long  as  the  other 
terms  of  the  Rule  are  satisfied.2 

The  Commission  today  proposes  an 
amendment  to  Rule  3al2-8.  The 
proposed  amendment  would  add  the 
debt  obligations  of  Spain  to  the  list  of 
countries  whose  debt  obligations  are 
exempted  by  Rule  3a  12-8.  In  order  to 
qualify  for  the  exemption,  futures 
contracts  on  debt  obligations  of  Spain 
would  have  to  meet  all  the  other 
existing  requirements  of  the  Rule. 

II.  Background 

Section  2(a)(l)(B)(v)  of  the  CEA, 
which  was  adopted  as  part  of  the 

1  Under  the  Rule,  the  trading  in  the  United  States 
of  futures  on  government  securities  exempted  by 
the  Rule  is  permitted  only  on  or  through  a  board 
of  trade. 

1  See  infra  note  8  and  accompanying  text  for  a 
discussion  of  the  other  terms  of  the  Rule  that  must 
be  satisfied  before  these  contracts  may  be  marketed 
or  traded  in  the  United  States. 


Futures  Trading  Act  of  1982, 3  provides 
that  it  is  unlawful  to  trade  a  futures 
contract  on  an  individual  security 
unless  that  security  is  an  exempted 
security  under  Section  3  of  the 
Securities  Act  or  Section  3(a)(12)  of  the 
Exchange  Act.4  These  sections  of  the 
Securities  Act  and  the  Exchange  Act 
explicitly  designate  certain  securities, 
including  government  securities  and 
municipal  securities,  as  exempted 
securities.  Securities  issued  by  foreign 
governments,  however,  are  not 
“government  securities”  within  the 
meaning  of  the  federal  securities  laws. 
Therefore,  securities  issued  by  foreign 
governments  are  not  deemed  to  be 
exempted  securities  under  the  statutory 
language. 

Section  3(a)(12)  of  the  Exchange  Act, 
however,  provides  the  Commission  the 
authority  to  designate  other  securities  as 
exempted  securities,  either 
unconditionally  or  for  specified 
purposes.9  Rule  3al2-8  was  adopted  in 
1984  6  pursuant  to  this  exemptive 
authority  in  order  to  provide  limited 
relief  from  the  CEA’s  prohibition  on 
futures  overlying  individual  securities.7 
As  originally  adopted,  the  Rule 
provided  that  debt  obligations  of  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland,  and  Canada  would  be 
deemed  to  be  exempted  securities, 
solely  for  the  purpose  of  permitting  the 
offer,  sale,  and  confirmation  of 
“qualifying  foreign  futures  contracts”  on 


3  Pub.  L.  97-444.  96  Stat.  2294.  7  U.S.C.  1  et  seq. 
[codified  at  7  U.S.C.  2(a)). 

4  Section  2(a)(l)(B)(v)  of  the  CEA,  7  U.S.C.  2a(v), 
provides  that  "[n]o  person  shall  offer  to  enter  into, 
enter  into,  or  confirm  the  execution  of  any  contract 
of  sale  (or  option  on  such  contract)  for  future 
delivery  of  any  security,  or  interest  therein  or  based 
on  the  value  thereof,  except  an  exempted  security 
under  section  3  of  the  Securities  Act ...  or  section 
3{a)(12)  of  the  .  .  .  Exchange  Act .  .  .  .” 

5  Section  3(a)(12)  of  the  Exchange  Act  provides 
that  the  term  “exempted  security”  includes  “such 
other  securities  *  *  *  as  the  Commission  may,  by 
such  rules  and  regulations  as  it  deems  consistent 
with  the  public  interest  and  the  protection  of 
investors,  either  unconditionally  or  upon  specified 
terms  and  conditions  or  for  stated  periods,  exempt 
from  the  operation  of  any  one  or  more  provisions 
of  this  title  which  by  their  terms  do  not  apply  to 

an  ‘exempted  security’  or  to  ‘exempted  securities.’  ” 
15  U.S.C.  78c(a)(12). 

6  See  Securities  Exchange  Act  Release  Nos.  20708 
(“Adopting  Release”)  (March  2. 1984),  49  FR  8595 
(March  8, 1984)  and  19811  ("Proposing  Release”) 
(May  25, 1983),  48  FR  24725  (June  2, 1983). 

7  In  approving  the  Futures  Trading  Act  of  1982, 
Congress  expressed  its  understanding  that  neither 
the  SEC  nor  the  Commodity  Futures  Trading 
Commission  (“CFTC”)  had  intended  to  bar  the  sale 
of  futures  on  debt  obligations  of  the  United 
Kingdom  of  Great  Britain  and  Northern  Ireland  to 
U.S.  persons,  and  its  expectation  that 
administrative  action  would  be  taken  to  allow  the 
sale  of  such  futures  contracts  in  the  United  States. 
See  Proposing  Release,  supra  note  7,  48  FR  at  24725 
[citing  128  Cong.  Rec.  H7492  (daily  ed.  September 
23, 1982)  (statements  of  Representatives  Daschle 
and  Wirth)[. 
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such  securities,  so  long  as  the  securities 
in  question  were  neither  registered 
under  the  Securities  Act  of  1933  nor  the 
subject  of  any  American  depositary 
receipt  so  registered.  A  futures  contract 
on  such  a  debt  obligation  is  deemed 
under  the  Rule  to  be  a  “qualifying 
foreign  futures  contract”  if  the  contract 
is  deliverable  outside  the  United  States 
and  is  traded  on  a  board  of  trade.® 

The  conditions  imposed  by  the  Rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  without  sacrificing  the 
longstanding  policy  under  the  federal 
securities  laws  of  requiring  foreign 
government  securities  to  comply  with 
the  basic  requirements  of  the  federal 
securities  laws  in  order  to  be  marketed 
and  traded  in  the  United  States. 
Accordingly,  the  conditions  set  forth  in 
the  Rule  were  designed  to  ensure  that, 
absent  registration,  a  domestic  market  in 
unregistered  foreign  government 
securities  would  not  develop,  and  that 
markets  for  futures  on  these  instruments 
would  not  be  used  to  avoid  the 
registration  requirements  and  other 
provisions  of  the  federal  securities  laws. 

At  the  time  the  Commission  originally 
proposed  Rule  3al2-8,  it  recognized 
that  the  Rule  might  need  to  tje  amended 
at  some  later  date  in  order  to  include 
debt  obligations  of  other  foreign 
governments  within  its  coverage.9 
Subsequently,  the  Commission 
amended  the  Rule  to  include  debt 
securities  issued  by  Japan,  Australia. 
France,  New  Zealand,  Austria, 

Denmark,  Finland,  the  Netherlands, 
Switzerland,  Germany,  the  Republic  of 
Ireland,  and  Italy.10 


*  As  originally  adopted,  the  Rule  required  that  the 
board  of  trade  be  located  in  the  country  that  issued 
the  underlying  securities.  This  requirement  was 
eliminated  in  1987.  See  Securities  Exchange  Act 
Release  No.  24209  (March  12.  1987).  52  FR  8875 
(March  20. 1987). 

8  See  Proposing  Release,  supra  note  6.  48  FR  at 
24728-27. 

10  As  originally  adopted,  the  Rule  applied  only  to 
British  and  Canadian  government  securities.  See 
Adopting  Release,  supra  note  6.  In  1986.  the  Rule 
was  amended  to  include  Japanese  government 
securities.  See  Securities  Exchange  Act  Release  No. 
23423  (July  11. 1986),  51  FR  25996  (July  18, 1986). 
In  1987,  the  Rule  was  amended  to  include  debt 
securities  issued  by  Australia,  France,  and  New 
Zealand.  See  Securities  Exchange  Act  Release  No. 
25072  (October  29.  1987),  52  FR  42277  (November 
4. 1987).  In  1988,  the  Rule  was  amended  to  include 
debt  securities  issued  by  Austria.  Denmark. 

Finland,  the  Netherlands,  Switzerland,  and  West 
Germany.  See  Securities  Exchange  Act  Release  No. 
26217  (October  26,  1988).  53  FR  43860  (October  31. 
1988).  In  1992  the  Rule  was  again  amended  to  (1) 
include  debt  securities  offered  by  the  Republic  of 
Ireland  and  Italy.  (2)  change  the  country 
designation  of  “West  Germany”  to  the  "Federal 
Republic  of  Germany."  and  (3)  replace  all 
references  to  the  informal  names  of  the  countries 
listed  in  the  Rule  with  references  to  their  official 
names.  See  Securities  Exchange  Act  Release  No. 
30166  (January  6, 1992).  57  FR  1375. 


III.  Discussion 

The  London  International  Financial 
Futures  and  Options  Exchange 
(“LIFFE”)  has  proposed  trading  a 
futures  contract  based  on  Spanish 
Government  bonds  denominated  in 
Pesetas.  Futures  overlying  Spanish 
Government  bonds  are  currently  only 
traded  on  Mercado  de  Futures 
Financieros  (“Meff ’),  a  Spanish 
financial  futures  exchange  located  in 
Barcelona,  Spain. 

The  Commission  today  proposes  to 
add  Spain  to  the  list  of  countries  already 
included  in  the  Rule.  Under  the 
proposed  amendment,  the  existing 
conditions  set  forth  in  the  Rule  (i.e.,  that 
the  underlying  securities  not  be 
registered  in  the  U.S.,  that  the  futures 
contracts  require  delivery  outside  the 
U.S.,  and  that  the  contracts  be  traded  on 
a  board  of  trade)  would  continue  to 
apply.  This  should  ensure  that  a 
domestic  market' in  the  unregistered 
foreign  sovereign  debt  of  Spain  does  not 
develop.11  Therefore,  the  proposed 
amendment  should  pose  no  risk  for 
investors  in  the  U.S.  securities  market. 

In  proposing  to  extend  the  exemption 
afforded  by  the  Rule  to  the  debt 
obligations  of  Spain,  the  Commission 
believes  that  in  this  context  there  are  no 
material  differences  between  the 
sovereign  debt  securities  of  Spain  and 
the  debt  securities  of  the  fourteen 
designated  countries  In  amending  the 
Rule  to  exempt  the  debt  securities  of 
Austria,  Denmark,  Finland,  the 
Netherlands,  Switzerland,  [West] 
Germany,  the  Republic  of  Ireland,  and 
Italy,  the  Commission  noted  that  the 
long-term  sovereign  debt  of  those 
countries  was  rated  in  one  of  the  two 
highest  rating  categories  by  at  least  two 
nationally  recognized  statistical  rating 
organizations.12  Spain’s  long-term 
sovereign  debt  obligations  are  rated  in 
one  of  the  two  highest  rating  categories 


11  The  marketing  and  trading  of  foreign  futures 
contracts  also  is  subject  to  regulation  by  the  CFTC 
In  particular,  section  4b  of  the  CEA  authorizes  the 
CFTC  to  regulate  the  offer  and  sale  of  foreign 
futures  contracts  to  U.S  residents,  and  Rule  9  (17 
CFR  30.9).  promulgated  under  section  2(a)(1)(A)  of 
the  CEA.  is  intended  to  prohibit  fraud  in  connection 
with  the  offer  and  sale  of  futures  contracts  executed 
on  foreign  exchanges.  Additional  rules  promulgated 
under  2(a)(1)(A)  of  the  CEA  govern  the  domestic 
offer  and  sale  of  futures  and  options  contracts 
traded  on  foreign  boards  of  trade.  These  rules 
require,  among  other  things,  that  the  domestic  offer 
and  sale  of  foreign  futures  be  effected  through  CFTC 
registrants  or  through  entities  subject  to  a  foreign 
regulatory  framework  comparable  to  that  governing 
domestic  futures  trading.  See  17  CFR  30.3.  30.4,  and 
30.5  (1991). 

12  See  Securities  Exchange  Act  Release  No.  26217 
(October  26. 1988),  53  FR  43860  (October  31, 1988). 
(Austrifi,  Denmark,  Finland,  the  Netherlands. 
Switzerland,  and  [West|  Germany).  See  Securities 
Exchange  Act  Release  No.  30166  (January  6.  1992), 
57  F.R.  1375  (Republic  of  Ireland  and  Italy). 


by  at  least  two  nationally  recognized 
statistical  rating  organizations.13  For 
purposes  of  the  Rule,  the  Commission  is 
aware  of  no  other  material  differences 
between  the  debt  obligations  of  Spain 
and  the  debt  obligations  of  the  fourteen 
designated  countries.  Moreover,  there 
are  no  readily  apparent  legal  or  policy 
reasons  for  denying  U.S.  investors  the 
ability  to  trade  futures  contracts  on  debt 
securities  issued  by  Spain.  Furthermore, 
the  availability  of  new  hedging  vehicles 
should  allow  investors  to  take  advantage 
of  the  increasing  globalization  of  the 
world’s  securities  markets.  Accordingly, 
the  Commission  believes  preliminarily 
that  the  debt  obligations  of  Spain 
deserve  the  same  regulatory  treatment 
under  the  Rules  as  the  debt  obligations 
of  Spain. 

The  Commission  seeks  comments  on 
the  desirability  of  adding  the  debt 
securities  of  Spain  to  the  Rule. 
Commentators  may  wish  to  discuss 
whether  there  are  any  legal  or  policy 
reasons  for  distinguishing  between 
Spain  and  the  fourteen  designated 
countries  for  purposes  of  the  Rule. 

IV.  Cost/Benefit  Analysis 

The  Commission  believes  that  the 
proposed  amendments  may  generate 
significant  benefits  for  U.S.  investors.  If 
adopted,  the  proposed  amendments 
would  allow  U.S.  boards  of  trade  to  offer 
in  the  United  States,  and  U.S.  investors 
to  trade,  a  greater  range  of  futures 
contracts  on  foreign  government  debt 
obligations.  As  a  result,  U.S.  investors 
would  be  able  to  hedge  positions  in 
foreign  government  debt  obligations 
more  effectively,  as  well  as  to  establish 
positions  in  derivative  products  on  such 
securities. 

The  Commission  does  not  anticipate 
that  the  proposed  amendments  would 
result  in  any  cost  for  U.S.  investors  or 
others.  The  proposed  amendments 
would  impose  no  recordkeeping  or 
compliance  burdens,  and  merely  would 
provide  a  limited  purpose  exemption 


13  Spain's  long-term  sovereign  debt  is  rated  Aa2 
by  Moody's  Investors  Service  (“Moody's")  and  AA 
by  Standard  and  Poor's  (“SAP").  Under  Moody's 
rating  criteria,  debt  which  is  rated  Aaa  is  judged  to 
be  of  the  highest  quality  and  debt  which  is  rated 
Aa  is  judged  to  be  of  high  quality  by  all  standards. 
Aa-rated  debt  is  judged  to  be  of  lower  quality  than 
Aaa-rated  debt  because:  (1)  The  margins  of 
protecuon  for  debt  rated  Aa.  however,  may  not  be 
as  large  as  in  the  hignest  rated  debt  (Aaa);  or  (2)  the 
fluctuation  of  protective  elements  may  be  of  greater 
amplitude  for  Aa-rated  instruments;  or  (3)  other 
elements  may  be  present  which  make  the  long-term 
risk  appear  somewhat  larger  than  the  Aaa  securities. 
Under  SAP's  criteria,  an  issuer  of  debt  which  is 
rated  AAA  has  an  extremely  strong  capacity  to  pay 
interest  and  repay  principal  and  an  issuer  of  debt 
which  is  rated  AA  has  a  very  strong  capacity  to  pay 
interest  and  repay  principal.  A  debt  issue  that  is 
rated  AA  differs  from  the  highest  rated  Issues 
(AAA)  only  to  a  small  degree. 
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under  the  federal  securities  laws.  The 
restrictions  imposed  under  the  proposed 
amendments  are  identical  to  the 
restrictions  currently  imposed  under  the 
terms  of  the  Rule  and  are  designed  to 
protect  U.S.  investors,  both  hy 
preventing  unregistered  debt  obligations 
of  Spain  from  trading  in  the  United 
States  and  by  requiring  that  futures  on 
those  securities  be  traded  on  boards  of 
trade. 

The  Commission  solicits  comments 
on  the  costs  and  benefits  of  the 
proposed  amendments  to  Rule  3al22-8. 
Specifically,  the  Commission  requests 
commentators  to  address  whether  the 
proposed  amendments  would  generate 
the  anticipated  benefits,  and  whether 
the  proposed  amendments  would 
impose  any  costs  on  U.S.  investors  or 
others. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 
proposed  herein  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release  as 
Appendix  A. 

VI.  Statutory  Basis 

The  amendments  to  Rule  3a  12-8  are 
being  proposed  pursuant  to  15  U.S.C. 

78a  et  seq.,  particularly  sections  3(a)(12) 
and  23(a),  15  U.S.C.  78c(a)(12)  and 
78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Proposed  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Commission  is  proposing 
to  amend  part  240  of  chapter  n,  title  17 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 

77s,  77eee,  77ggg,  77nrm,  77sss,  77ttt,  78c, 
78d,  78i,  78j,  78 1,  78m,  78n,  78o,  78p,  78s, 
78w,  78x,  78i/(d),  79q,  79t,  80e-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4,  and  80b-ll, 
unless  otherwise  noted. 

•  ft  *  *  • 

2.  Section  240.3al2-8  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(l)(xiii),  removing  the 
period  at  the  end  of  paragraph  (a)(l)(xiv) 


and  adding  or"  in  its  place,  and 
adding  paragraph  (a)(l)(xv)  to  read  as 
follows: 

1 240.3a  1 2-8  Exemption  for  designated 
foreign  government  securitiee  for  purposee 
of  futuree  trading. 

(a)*  *  * 

(D*  *  * 

(xv)  the  Kingdom  of  Spain. 

•  *  *  *  * 

Dated:  May  5, 1993. 

By  the  Commission. 

Jonathan  G.  Katz, 

Secretary. 

Note:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A  to  the  Preamble — Regulatory 
Flexibility  Act  Certification 

I,  Richard  C.  Breeden,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C  605(b),  that  the 
proposed  amendment  to  Rule  3al2-8 
("Rule”)  under  the  Securities  Exchange  Act 
of  1934  (“Exchange  Act”)  set  forth  in 
Securities  Exchange  Act  Release  No.  32265, 
which  would  define  government  securities  of 
Spain  as  exempted  securities  under  the 
Exchange  Act  for  the  purpose  of  futures 
trading  on  such  securities,  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  for  the  following 
reasons.  First,  the  proposed  amendment 
imposes  no  record-keeping  or  compliance 
burden  in  itself  and  merely  allows,  in  effect, 
the  marketing  and  trading  in  the  United 
States  of  futures  contracts  overlying 
government  securities  of  Spain.  Second, 
because  futures  contracts  on  the  fourteen 
countries  whose  debt  obligations  are 
designated  as  "exempted  securities”  under 
the  Rule,  which  already  can  be  traded  and 
marketed  in  the  U.S.,  still  will  be  eligible  for 
trading  under  the  proposed  amendment,  the 
proposal  will  not  affect  any  entity  currently 
engaged  in  trading  such  futures  contracts. 
Third,  because  the  level  of  interest  presently 
evident  in  this  country  in  the  futures  trading 
covered  by  the  proposed  rule  amendment  is 
modest  and  those  primarily  interested  are 
large,  institutional  investors,  neither  the 
availability  nor  the  unavailability  of  these 
futures  products  will  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  as  that  term  is  defined  for 
broker-dealers  in  17  CFR  240.0-10  and  to  the 
extent  that  it  is  defined  for  futures  market 
participants  in  the  Commodity  Futures 
Trading  Commission's  "Policy  Statement  and 
Establishment  of  Definitions  of  ‘Small 
Entities'  for  Purposes  of  the  Regulatory 
Flexibility  Act.’’1 2 

Dated:  May  4, 1993. 

Richard  C.  Breeden, 

Chairman. 

[FR  Doc  93-11108  Filed  5-10-93;  8:45  am) 

BtLUNQ  CODE  S010-01-M 


1 45  FR  18818  (April  30. 1982). 


17  CFR  Part  240 

[Release  Noe.  33-6999;  34-32266; 
International  Series  Release  No.  542;  File 
No.  S7-19-93] 

RIN  3235-AF52;  3235-AF53;  3235-AF54; 
3235- AF 11 

Exceptions  to  Rules  1 0b-6, 1 0b-7,  end 
10b-8  Under  the  Securities  Exchange 
Act  of  1934  for  Distributions  of  Foreign 
Securities  to  Qualified  Institutional 
Buyers 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  The  Commission  is  proposing 
for  public  comment  exceptions  to  Rules 
10b-6, 10b-7,  and  10b-8  ("Trading 
Rules”)  under  the  Securities  Exchange 
Act  of  1934  in  connection  with 
distributions  of  securities  of  foreign 
issuers  eligible  for  resale  pursuant  to 
Rule  144 A  under  the  Securities  Act  of 
1933  made  exclusively  to  qualified 
institutional  buyers  (“QIBs”)  in  the 
United  States.  The  proposed  exceptions 
would  permit  transactions  otherwise 
prohibited  by  the  Trading  Rules  during 
such  distributions  and  should  facilitate 
distributions  in  the  United  States  of 
foreign  securities  to  institutional 
investors.  The  Commission  also  is 
soliciting  comment  concerning  whether 
the  proposed  exceptions  should  be  more 
limited  in  scope  than  as  proposed,  or 
whether  the  Trading  Rules  should 
continue  to  apply  to  all  distributions  to 
QIBs  of  Rule  144A-eligible  foreign 
securities  in  the  United  States. 

DATES:  Comments  should  be  received  on 
or  before  July  12, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.,  Mail 
Stop  6-9,  Washington,  DC  20549  and 
should  refer  to  File  No.  S7-19-93.  All 
comment  letters  received  will  be 
available  for  public  inspection  and 
copying  at  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Sanow,  Assistant  Director; 
David  A.  Hebner,  Branch  Chief;  or  Diane 
Mage  Roberts,  Attorney-Adviser,  Office 
of  Trading  Practices,  Division  of  Market 
Regulation,  at  (202)  272-2848, 

Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Mail  Stop  5-1, 
Washington,  DC  20549. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Rule  144A 

In  April  1990,  the  Securities  and 
Exchange  Commission  (“SEC”  or 
“Commission”)  adopted  Rule  144A 1 
under  the  Securities  Act  of!933 
("Securities  Act”).2  Rule  144A  provides 
a  non-exclusive  safe  harbor  from  the 
registration  requirements  of  the 
Securities  Act  for  resales  of  eligible 
restricted  or  unregistered  securities 
(“Rule  144A-eligible  securities”)  to 
qualified  institutional  buyers  (“QIBs”).3 
Rule  144A  was  adopted  as  the  first  step 
toward  achieving  a  more  liquid  and 
efficient  institutional  resale  market  for 
unregistered  securities.4 

One  of  the  purposes  of  Rule  144A  was 
to  encourage  foreign  issuers  to  access 
the  United  States  (“U.S.”)  capital 
markets.5  Since  the  adoption  of  Rule 
144A,  approximately  $10.8  billion  of 
equity  and  debt  securities  relating  to 
more  than  138  foreign  issuers6  have 
been  sold  in  Rule  144A  placements.7 

B.  Rules  1  Ob-6,  1  Ob-7,  and  10b-8 

Rule  10b-6  8  under  the  Exchange  Act 

is  an  anti-manipulation  rule  that  is 

1 17  CFR  230.144A.  See  Securities  Act  Release 
No.  6862  (April  30. 1990),  55  FR  17933  ("Rule  144A 
Adopting  Release").  See  also  Securities  Act  Release 
No.  6806  (November  1, 1988),  53  FR  44016  (Rule 
144A  proposing  release);  Securities  Act  Release  No. 
6859  (July  11. 1989),  54  FR  30076  (Rule  144A 
reproposing  release);  Securities  Act  Release  No. 

6963  (October  28, 1992),  57  FR  48721  (adopting 
amendments  to  Rule  144A). 

2 15  U.S.C.  77a  et  seq. 

3  To  qualify  for  the  exemption  pursuant  to  Rule 
144A,  an  offer  or  sale  of  securities  must  meet  the 
conditions  contained  in  paragraph  (d)  of  the  rule. 
Paragraph  (d)(3)  provides  that  the  securities  may 
not.  at  the  time  of  issuance,  be  securities  of  the 
same  class  as  securities  listed  on  a  national 
securities  exchange  registered  under  Section  6  of 
the  Securities  Exchange  Act  of  1934  (“Exchange 
Act”),  15  U.S.C.  78a  et  seq.,  or  quoted  in  a  U.S. 
automated  interdealer  quotation  system.  17  CFR 
230.144A(d)(3). 

Generally,  with  the  exception  of  registered 
broker-dealers,  an  entity  qualifying  as  a  QIB  must, 
in  the  aggregate,  own  and  invest  on  a  discretionary 
basis  at  least  $100  million  in  securities  of  issuers 
that  are  not  affiliated  with  that  entity.  Broker- 
dealers  registered  under  the  Exchange  Act  must 
own  or  invest  on  a  discretionary  basis  at  least  $10 
million  in  securities  of  issuers  that  are  not  affiliated 
with  that  broker-dealer.  17  CFR  230.144A(a)(l). 

4  Rule  144A  Adopting  Release,  55  FR  at  17934. 

5  Id.  at  17939-40. 

‘As  of  April  1993,  approximately  $5.30  billion  in 
equity  and  $5.57  billion  in  debt  securities  of  foreign 
issuers  have  been  sold  in  Rule  144A  placements  in 
the  United  States. 

7  A  "Rule  144A  placement”  is  a  transaction 
involving  the  sale  of  securities  eligible  for  resale 
pursuant  to  Rule  144A  which  the  market  or  market 
participants  have  identified  as  a  Rule  144A 
placement.  See  SEC.  Staff  Report  on  Rule  144 A 
(January  27, 1993K”1993  Rule  144A  Report”);  SEC. 
Staff  Report  on  Rule  144A  (September  30, 1991), 
(1991-92)  Fed.  Sec.  L.  Rep.  (CCH)  184,918. 

*  17  CFR  240.1 Ob-6 


intended  to  prevent  those  persons 
participating  in  a  distribution9  of 
securities  from  artificially  conditioning 
the  market  for  the  securities  in  order  to 
facilitate  the  distribution,  and  to  protect 
the  integrity  of  the  securities  trading 
market  as  an  independent  pricing 
mechanism.10  Rule  10b-6  prohibits 
issuers,  underwriters,  prospective 
underwriters,  dealers,  brokers,  and  other 
persons  who  have  agreed  to  participate 
or  are  participating  in  the  distribution 
("distribution  participants”)  and  their 
affiliated  purchasers 1 1  from  bidding  for 
or  purchasing,  or  inducing  others  to 
purchase,  the  securities  being 
distributed,  or  any  security  of  the  same 
class  and  series  as  the  securities  being 
distributed,  or  any  right  to  purchase 
such  security  (collectively,  “related 
securities”),  until  they  have  completed 
their  participation  in  the  distribution.12 
Rule  10b-6  contains  several  exceptions 
to  its  general  prohibitions  that  are 
intended  to  permit  an  orderly 
distribution  of  securities  or  to  limit 
disruptions  in  the  market  for  the 
securities  being  distributed.1  J 

Rule  10b-7  applies  to  "any  person 
who,  either  alone  or  with  one  or  more 
persons,  directly  or  indirectly,  stabilizes 
the  price  of  a  security  to  facilitate  an 
offering  of  any  security.” 14  Stabilizing 
transactions  are  those  involving  “the 
placing  of  any  bid,  or  the  effecting  of 
any  purchase,  for  the  purpose  of 
pegging,  fixing  or  stabilizing  the  price  of 

9  For  purposes  of  Rule  1 0b-6,  the  term 
"distribution"  means  an  offering  of  securities, 
whether  or  not  subject  to  registration  under  the 
Securities  Act.  that  is  distinguished  from  ordinary 
trading  transactions  by  the  magnitude  of  the 
offering  and  the  presence  of  special  selling  efforts 
and  selling  methods.  17  CFR  240.10b-6(c)(5).  See 
also  Securities  Exchange  Act  Release  No.  19565 
(March  14, 1983),  48  FR  10628, 10630  ("1983  Rule 
10b-6  Amendments  Release”).  This  definition  of 
distribution  should  not  be  confused  with  the 
concept  of  distribution  applicable  for  Securities  Act 
purposes.  Rule  10b-6  applies  to  a  distribution  (as 
defined)  that  is  structured  as  a  private  placement 
See.  e.g.,  Letters  regarding  U.K.  Water  Privatization 
(November  22, 1989),  (1990)  Fed.  Sec.  L.  Rep.  (CCH) 
179,495  ("U.K.  Water  Privatization  Letter");  Electro 
Funds  Corporation  (November  17, 1986),  (1986) 

Fed.  Sec.  L.  Rep.  (CCH)  178,445. 

,0See  Securities  Exchange  Act  Release  No.  31347 
(October  29.  1992),  57  FR  49039,  49040. 

11  "Affiliated  purchaser"  is  defined  in  17  CFR 
240.10b-6(c)(6).  Generally,  an  affiliated  purchaser 
includes  persons  acting  in  concert  with  a 
distribution  participant  and  an  affiliate  who 
directly  or  indirectly  controls  purchases  by  a 
distribution  participant,  or  whose  purchases  are 
controlled  by  or  are  under  common  control  with  a 
distribution  participant  See  1983  Rule  10b-6 
Amendments  Release,  48  FR  at  10632-33. 

12  See  17  CFR  240.10b-6(c)(3).  See  Securities 
Exchange  Act  Release  No.  5040  (May  18, 1954),  19 
FR  2986;  9  L.  Loss  &  J.  Seligman,  Securities 
Regulation  4015-44  (3d  ed.  1992). 

13  See  Securities  Exchange  Act  Release  No.  32117 
(April  15,  1993),  58  FR  19598. 

14 17  CFR  240.10b-7. 


any  security.” 15  Rule  10b-7(c)  provides: 
“No  stabilizing  bid  shall  be  made  except 
for  the  purpose  of  preventing  or 
retarding  a  decline  in  the  open  market 
price  of  a  security.” 16  Rule  10b-7 
precludes  transactions  in  excess  of  those 
required  to  prevent  or  retard  a  decline 
in  the  market  price  or  those  which  raise 
the  market  price  of  a  security  or  which 
create  a  false  or  misleading  appearance 
with  respect  to  the  market  for  a  security 
by  limiting  the  prices  at  which 
stabilizing  bids  may  be  entered  and  by 
requiring  certain  disclosure  regarding 
stabilizing  transactions. 

Rule  IOd-8  applies  to  "any  person 
participating  in  a  distribution  of 
securities  being  offered  through  rights 
on  a  pro  rata  basis  to  securities 
holders.” 17  Rule  10b-8  places 
restrictions  on  the  prices  at  which  rights 
may  be  purchased  and  on  the  prices  that 
the  securities  being  distributed,  or 
securities  of  the  same  class  and  series, 
may  be  offered  or  sold.18  Additional 
restrictions  apply  during  any  period 
when  the  price  of  the  security  is  being 
stabilized.19 

Rules  10b-6, 10b-7,  and  10b-8 
("Trading  Rules”)  are  prophylactic  in 
nature  and  designed  to  protect  investors 
purchasing  a  security  in  a  distribution 
from  paying  a  price  that  has  been 
artificially  influenced  (j'.e.,  raised  or 
supported)  by  those  persons  who  have 
the  greatest  incentive  to  engage  in 
manipulative  activity.  Because  the 
Trading  Rules  protect  investors  against 
artificial  price  movements,  they 
promote  the  integrity  of  the  pricing 
process  and  public  confidence  in  the 
U.S.  securities  markets. 

C.  Application  of  the  Trading  Rules  to 
Distributions  of  Foreign  Securities  in  the 
United  States 

Since  shortly  after  the  adoption  of  the 
Trading  Rules  in  1955,  the  Commission 
has  taken  the  position  that,  with  respect 
to  distributions  of  foreign  securities 
occurring  in  the  United  States,  the 
Trading  Rules  apply  to  all  distribution 
participants  and  their  affiliated 
purchasers,  wherever  they  are  located  or 
effect  transactions.20  The  basis  for  this 
position  is  that  distribution  participants 
have  an  incentive  to  influence  the 
market  price  to  foster  a  successful 
distribution,  and  transactions  occurring 

15 17  CFR  240.10b-7(b)(3). 

16 17  CFR  240.10b- 7(c). 

17 17  CFR  240.10b-8(a). 

‘•See  17  CFR  240.10bU(b). 

19  See  17  CFR  240.10b-8(d). 

20 See,  e.g..  Letters  regarding  Royal  Dutch 
Petroleum  Company  (December  23, 1957);  Philips 
N.V.  (May  15. 1962);  Standard  Oil  Company  (New 
Jersey)  (February  6, 1970);  S.S.  Kresge  ft  Co.  (April 
14, 1972). 
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in  a  foreign  jurisdiction  can  affect  the 
market  for  the  distribution  security  or  a 
related  security  in  the  United  States.21 
Thus,  when  a  distribution  occurs  in  the 
United  States,  the  restrictions  of  the 
Trading  Rules  apply  to  the  activities  of 
non-U.  S.  distribution  participants  and 
their  affiliated  purchasers  conducted 
outside  the  United  States. 

With  regard  to  Rule  144A,  the 
Commission  has  stated: 

[Rule  144  A)  will  have  no  effect  on  the 
application  of  Rule  10b-6  under  the 
Exchange  Act  to  an  offer  or  sale  of  securities 
pursuant  to  Rule  144A  "that  is  distinguished 
from  ordinary  trading  transactions  by  the 
magnitude  of  the  offering  and  the  presence  of 
special  selling  efforts  and  selling  methods." 

*  *  *  It  is  unlikely,  however,  that  ordinary 
resale  transactions,  in  the  form  of  block 
trades  or  otherwise,  effected  in  compliance 
with  [Rule  144A]  would  fall  within  the 
definition  of  "distribution"  in  Rule  lOb-6.22 

Thus,  with  respect  to  Rule  144A-eligible 
securities  of  foreign  issuers  sold  in  die 
United  States,  the  prohibitions  of  the 
Trading  Rules  would  apply  to  the 
activities  of  U.S.  and  non-U.S. 
distribution  participants  and  their 
affiliated  purchasers,  and  restrict  their 
activities,  whether  or  not  effected 
within  the  United  States,  only  where 
such  sales  constitute  a  distribution  for 
oses  of  Rule  10b-6. 
e  Securities  Industry  Association 
("SIA”) 23  has  expressed  concerns  about 
the  application  of  the  Trading  Rules  to 
non-registered  distributions  of  foreign 
securities  to  institutional  investors  in 
the  United  States.24  In  particular,  the 
SIA  argued  that  the  extraterritorial 
effects  of  the  Trading  Rules  in 
connection  with  private  placements  of 
Rule  144A-eligible  securities  interferes 
with  customary  foreign  market 
practices.23  The  SIA  stated  that  the 


21  See,  e.g..  Securities  Exchange  Act  Release  No. 
29732  (January  8, 1991),  58  FR  814, 815;  Securities 
Exchange  Act  Release  No.  31943,  58  FR  13288, 

13289  (March  10, 1993)  ("Cooling-off  Periods 
Release”).  See  also  SEC  Staff  Report  to  the  Senate 
Comm,  on  Banking,  Housing  &  Urto.  Aff.  and  the 
House  Comm,  on  Energy  &  Com.  Concerning 
Internationalization  of  the  Securities  Markets,  at  V- 
77  (July  27.  1987). 

22  Rule  144A  Adopting  Release,  55  FR  at  17935 
n.18. 

23  The  SIA  is  a  trade  association  representing  over 
600  securities  firms  headquartered  throughout  the 
United  States  and  Canada. 

24  See  Letter  regarding  Application  of  Rules  lob- 
6,  10b-7  and  lOb-8  to  Rights  Offerings  and  Rule 
144A  Transactions  Involving  Foreign  Securities 
(April  25, 1991),  [1991]  Fed.  Sec.  L.  Rep.  (CCH) 
179,729. 

23  For  example,  in  the  United  Kingdom,  the  rules 
of  the  London  Stock  Exchange  (“LSE")  are  designed 
to  prohibit  “fair  weather  market-making"  by 
effectively  preventing  a  member  firm  from  resuming 
market-making  activities  in  a  security  for  three 
months  if  the  member  firm  ceases  making  a  market 
In  the  security.  Moreover,  LSE  market-makers  do 
not  withdraw  from  the  market  while  participating 


application  of  the  Trading  Rules  was 
causing  foreign  issuers  to  avoid  the  U.S. 
securities  markets,  and  the  consequence 
was  that  U.S.  investors  were  denied 
significant  investment  opportunities.26 

In  response  to  these  concerns,  the 
Commission  has  granted  a  number  of 
individual  and  class  exemptions  from 
the  Trading  Rules.27  One  of  the  most 
significant  exemptions  permits 
distribution  participants  and  their 
affiliated  purchasers  28  to  engage  in  non- 
U.S.  transactions  during  the  period 
when  Rule  144A-eligible  foreign 
securities  are  being  sold  to  QIBs  in 
transactions  exempt  from  registration 
under  the  Securities  Act  pursuant  to 
Section  4(2)  or  Rule  144A  or  Regulation 
D  thereunder  (“SIA  Letter 
Exemptions”).29  The  SIA  Letter 
Exemptions  are  subject  to  a  number  of 
conditions,30  including  that  the 
exempted  transactions  be  effected  on  16 
foreign  securities  or  options  exchanges 
located  in  10  foreign  countries.31  For 


in  a  purely  domestic  offering.  In  an  effort  to 
accommodate  differences  from  U.S.  requirements, 
the  Commission  has  granted  exemptions  to  LSE 
member  firms  to  engage  in  "passive  market- 
making”  when  they  would  otherwise  be  subject  to 
Rule  10b-6  and  be  required  to  withdraw  from 
market-making.  See  Letter  regarding  the 
International  Stock  Exchange  of  the  United 
Kingdom  and  the  Republic  of  Ireland  Limited  [now 
the  London  Stock  Exchange]  (September  29, 1987), 
[1987]  Fed.  Sec.  L.  Rep.  (CCH)  178,713,  as  modified 
in  Letter  regarding  the  International  Stock  Exchange 
of  the  United  Kingdom  and  the  Republic  of  Ireland 
Limited  (October  14. 1988)  (available  on  LEXIS)  and 
Distributions  of  Certain  SEAQ  Securities  (December 
1, 1992)  (available  on  LEXIS). 

26  The  SIA  also  noted  that  private  placements 
with  institutional  investors  were  effected  in  a 
manner  where  there  was  insufficient  time  to  request 
and  receive  a  written  exemption  from  or  no-action 
position  under  the  Trading  Rules  from  the 
Commission  staff.  Moreover,  the  SIA  argued  that 
U.S.  broker-dealers  were  suffering  competitive 
injury  because  they  were  being  excluded  from 
participation  in  these  placements  of  foreign 
securities.  Lastly,  the  SIA  stated  that  because  the 
purchasers  of  such  securities  would  be  limited  to 
certain  sophisticated  investors,  the  protections  of 
the  Trading  Rules  were  unnecessary. 

27  See  generally  Bergmann,  Lopez  &  Kelley,  "Anti- 
Manipulation  Rules  in  the  Context  of  Multinational 
Offerings,”  included  in  International  Securities 
Markets  67-91  (Practising  Law  Institute,  1991). 

28  The  exemptions  do  not  apply  to  issuers  or 
issuer  affiliated  purchasers. 

29  Letters  regarding  Application  of  Rules  10b-6, 
10b-7  and  10b-8  to  Rights  Offerings  and  Rule  144A 
Transactions  Involving  Foreign  Securities  (January 
15. 1993);  and  (April  25, 1991),  [1991]  Fed.  Sec.  L. 
Rep.  (CCH)  179,729. 

.  30  The  SIA  Letter  Exemptions  also  are  limited  to 
distributions  of  securities  of  issuers  with  an 
operating  history  of  at  least  three  years  and  which 
have  equity  securities  with  an  aggregate  market 
value  of  at  least  $150  million  held  worldwide  by 
non-affiliates  of  the  issues.  In  addition,  persons 
relying  on  the  exemptions  are  required  to  provide 
written  notice  to  the  Commission's  Division  of 
Market  Regulation. 

31  The  16  foreign  securities  or  option  exchanges 
are:  the  SEAQ  or  SEAQ  International  systems  of  the 
London  Stock  Exchange,  the  London  International 


rights  offerings,  the  Commission  also 
exempted  from  the  Trading  Rules  all 
transactions  outside  the  United  States  in 
certain  foreign  securities  during  the 
period  when  new  securities  through 
rights  are  being  distributed  in  the 
United  States  to  institutional  accredited 
investors32  in  transactions  exempt  from 
registration  under  the  Securities  Act  if, 
at  the  time  that  the  rights  distribution 
commences,  the  subscription  price  for 
the  new  securities  is  discounted  at  least 
8%  from  the  market  price  for  the 
outstanding  securities  (“8%  discount 
provision”).  By  incorporating  these 
conditions  into  the  exemptions,  the  SIA 
Letter  Exemptions  permit  customary 
market  activities  in  foreign  jurisdictions, 
subject  to  conditions  designed  to  assure 
that  there  is  no  manipulative  effect  on 
the  market  in  the  United  States.33 

Notwithstanding  these  developments, 
some  market  participants  continue  to 
assert  that  the  Trading  Rules  impede 
distributions  of  Rule  144A-eligible 
foreign  securities  in  the  United  States  to 
QIBs.  They  observe  that  the  SIA  Letter 
Exemptions  apply  to  transactions  on  a 
limited  number  of  foreign  exchanges, 
and  that  for  transactions  effected  on 
other  exchanges  distribution 


Financial  Futures  Exchange,  the  Montreal 
Exchange,  the  Toronto  Stock  Exchange,  the 
Vancouver  Stock  Exchange,  the  Tokyo  Stock 
Exchange,  the  Amsterdam  Stock  Exchange,  the 
European  Options  Exchange,  the  Madrid  Stock 
Exchange,  the  Mexican  Stock  Exchange,  the  Oslo 
Stock  Exchange,  the  Paris  Stock  Exchange,  the 
Marche  des  Options  Negociables  de  Paris,  the 
Buenos  Aires  Stock  Exchange,  the  Rio  de  Janiero 
Stock  Exchange,  and  the  Sao  Paolo  Stock  Exchange. 
The  Milan  Stock  Exchange  will  be  covered  when 
the  Commission  signs  an  Information  Sharing 
Agreement  with  Italy. 

These  foreign  securities  markets  are  characterized 
by,  inter  alia,  oversight  by  a  foreign  securities 
authority  ("FSA”)  that  has  a  comprehensive 
information  sharing  and  enforcement  assistance 
agreement  or  understanding  with  the  Commission 
that  provides  the  Commission  with  the  ability  to 
obtain  transaction  information  when  securities 
prices  appear  to  have  been  manipulated  during  a 
U.S.  distribution  ("Information  Sharing 
Agreement”).  An  FSA  includes  any  foreign 
government  or  any  governmental  body  or  regulatory 
organization  empowered  to  administer  or  enforce 
securities  laws.  Exchange  Act  §  3(a)(50),  15  U.S.C. 
78c(a)(50). 

32  "Institutional  accredited  investors”  are  those 
that  qualify  under  Rule  501(a)(1).  (2).  (3),  (7)  or  (8) 
of  Regulation  D  under  the  Securities  Act  See  17 
CFR  230.501(a). 

33  The  Commission  has  received  notification  of 
reliance  on  the  SIA  Letter  Exemptions  in  12 
transactions,  all  of  which  involve  distributions  of 
equity  securities.  One  reason  for  such  a  small 
universe  may  be  that  a  significant  percentage  of  the 
Rule  144A  transactions  were  not  “distributions" 
within  the  meaning  of  Rule  10b-6.  and  therefore 
did  not  require  relief  from  the  Trading  Rules.  Only 
about  10%  of  Rule  144A  transactions  involving 
foreign  securities  employed  the  SIA  Letter 
Exemptions,  and  the  Commission  is  soliciting  any 
empirical  data  concerning  the  adverse  effects  of  the 
Trading  Rules  on  multinational  offenngs.  including 
Rule  144A  transactions. 
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participants  and  their  affiliated 
purchasers  must  either  comply  with  the 
restrictions  of  the  Trading  Rules  or 
obtain  a  separate  exemption  from  the 
Commission.  They  further  claim  that 
some  foreign  issuers  either  omit  a  U.S. 
tranche  or  place  a  relatively  small 
amount  of  Rule  144A-eligible  securities 
in  the  United  States  to  avoid  application 
of  the  Trading  Rules. 

QIBs  presently  have  the  ability  to 
invest  in  foreign  securities  through 
purchases  abroad,  whether  or  not  a 
distribution  is  being  made  in  the  United 
States.  In  resales  of  Rule  144A-eligible 
foreign  securities  that  have  occurred  to 
date,  the  Trading  Rules  did  not  apply  if 
such  transactions  did  not  constitute  a 
“distribution”  in  the  United  States 
within  the  meaning  of  Rule  10b-6.34  In 
these  instances,  QIBs  would  not 
necessarily  have  had  any  of  the 
protections  of  the  Trading  Rules  when 
purchasing  foreign  securities. 

The  Commission  believes  that  it  is 
appropriate  at  this  time  to  seek  public 
comment  on  whether  the  Trading  Rules 
should  continue  to  apply  to 
distributions  of  Rule  144A-eligible 
foreign  securities.  Accordingly,  the 
Commission  has  determined  to  publish 
for  public  comment  proposed 
exceptions  to  the  Trading  Rules  that 
would  provide  broader  relief  than  is 
currently  available  under  the  SLA  Letter 
Exemptions. 

II.  Description  of  Proposed  Exceptions 

The  Commission  proposes  to  amend 
the  Trading  Rules  by  adding  new 
exceptions  that  would  permit  market 
activities  in  all  jurisdictions,  including 
the  United  States,  without  compliance 
with  the  Trading  Rules,  during 
distributions  of  Rule  144A-eligible 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in  Rule 
3b-4  under  the  Exchange  Act,35  if  such 
securities  are  offered  and  sold  in  the 
United  States  solely  to  QIBs  in 
transactions  exempt  from  registration 
under  Section  4(2)  of  or  Rule  144A  or 
Regulation  D  under  the  Securities  Act 
(“Rule  144A  Distributions”).36  Identical 

34  In  determining  whether  a  distribution  is 
present,  only  the  portion  of  the  securities  offered  in 
the  U.S.  would  be  considered.  For  purposes  of  Rule 
10b-6.  the  offeror  would  have  to  take  into  account 
all  securities  concurrently  offered  by  the  offeror  in 
the  United  States,  including  securities  offered 
pursuant  to  exemptions  from  Securities  Act 
registration. 

35 17  CFR  240.3b— 4(a),  (c). 

34 15  U.S.C.  77d(2);  17  CFR  230.501  through  508. 
The  relief  available  under  the  proposed  exceptions 
would  also  be  available  for  related  securities. 
Transactions  effected  in  accordance  with  any 
exception  to  the  Trading  Rules,  however,  may  not 
be  engaged  in  for  the  purpose  of  creating  actual,  or 
apparent,  active  trading  in  or  raising  the  price  of  the 


exceptions  to  Rules  10b-6, 10b-7  37  and 
10b-8  are  proposed.38 

While  the  proposals  expand  the  relief 
granted  by  the  SLA  Letter  Exemptions, 
certain  limitations  have  been  retained. 
First,  the  proposed  exceptions  would  be 
limited  to  Rule  144A-eligible  securities 
of  a  foreign  government  or  a  foreign 
private  issuer.  Second,  the  proposed 
exceptions  are  available  only  for 
distributions  of  foreign  securities  that 
are,  in  the  United  States,  offered  and 
sold  exclusively  to  QIBs.  Third,  the 
proposed  exceptions  are  limited  to 
transactions  that  are  exempt  from 
Securities  Act  registration  in  the  United 
States  pursuant  to  Section  4(2), 
Regulation  D,  or  Rule  144A. 

With  respect  to  rights  offerings,  the 
proposed  exception  to  Rule  10b-8 
would  expand  the  SLA  Letter 
Exemptions  by  eliminating  the  8% 
discount  provision.39 

covered  securities.  See,  e  g.,  17  CFR  240.10b- 
6(a)(4),  240.10b-7(f). 

37  Since  stabilization  is  a  form  of  manipulation, 
the  Commission  solicits  comment  on  whether  it  is 
appropriate  to  provide  a  complete  exception  from 
Rule  10b-7.  The  Commission  has  proposed 
amendments  to  Rule  10b-7  and  published  an 
interim  staff  no-action  position  which  permit  a 
stabilizing  price  in  an  offering  of  a  foreign  security 
to  reflect  the  price  of  the  security  in  the  principal 
market  for  the  security,  if  the  principal  market  is 
located  in  a  specified  foreign  securities  market  (as 
defined  in  proposed  Rule  3b-10,  Securities 
Exchange  Act  Release  No.  28733  (January  3, 1991), 
56  FR  820)  and  the  stabilizing  activity  otherwise 
complies  with  Rule  10b-7.  See  Securities  Exchange 
Act  Release  No.  28732  (January  8, 1991),  56  FR  814 
(“Rule  10b-7  Release").  For  qualifying 
distributions,  the  exceptions,  if  adopted,  would 
supersede  the  proposals  and  the  interim  no-action 
position  in  the  Rule  10b-7  Release. 

38  Rule  10b-6  excepts  from  its  prohibitions 
transactions  in  investment  grade  nonconvertible 
debt  securiti&s  and  investment  grade 
nonconvertible  preferred  securities.  17  CFR 
240.10b-6(a)(4)(xiii).  Rule  144A  placements  of 
investment  grade  debt  and  preferred  equity  relating 
to  foreign  issuers  are  approximately  60%  of  the 
total  Rule  144A  debt  and  preferred  placements. 

1993  Rule  144A  Report.  Appendix  B.  For  this 
reason,  the  impact  of  Rule  10b-6  on  distributions 
of  Rule  144A-eligible  foreign  nonconvertible  debt 
and  preferred  securities  appears  to  be  more  limited 
than  the  impact  on  Rule  144A  distributions  of 
foreign  equity  securities  (including  convertible 
securities).  While  the  discussion  of  the  proposed 
exceptions  and  the  solicitation  of  comments  in  this 
release  are  directed  principally  toward  distributions 
of  Rule  144A-eligible  foreign  equity  securities,  the 
proposed  exceptions  would  apply  to  distributions 
of  Rule  144A-eligible  foreign  debt  securities  that  do 
not  qualify  for  the  investment  grade  exception  in 
the  rule.  The  Commission  solicits  comment  on  the 
proposed  exceptions  in  this  context. 

39  As  proposed,  the  exception  to  Rule  10b-8 
requires  that  distributions  of  securities  through 
rights  be  made  exclusively  to  QIBs.  In  this  sense, 
the  proposed  exception  is  narrower  in  scope  than 
the  SLA  Letter  Exemptions  which  exempt 
distributions  of  securities  through  rights  to 
institutional  accredited  investors.  See  note  32 
supra.  The  SIA  Letter  Exemptions  relating  to 
distributions  of  securities  through  rights  will 
continue  to  be  available  in  addition  to  the  proposed 
exception. 


These  proposals  reflect  the 
Commission’s  view  that  it  may  be 
appropriate  to  reduce  or  eliminate  the 
application  of  prophylactic  anti¬ 
manipulation  rules  that  interfere  with 
customary  and  legal  foreign  market 
practices  if  the  risk  of  manipulative 
effects  in  the  United  States  is  very  low. 

In  today's  internationalized  market, 
such  rules  may  make  it  more  difficult  to 
conduct  cross-border  transactions  in  the 
United  States.  It  is  essential  to  note  that 
adoption  of  these  exceptions  would  in 
no  manner  affect  the  continuing 
applicability  of  other  Exchange  Act 
provisions,  including  the  general 
antifraud  and  anti-manipulation 
provisions.40  The  federal  securities  laws 
contain  a  strong  proscription  against  all 
manipulation,  and  the  Commission  has 
been  and  will  continue  to  be  vigorous  in 
enforcing  its  mandate  to  protect 
investors  in  U.S.  markets  from 
fraudulent  or  manipulative  conduct. 

III.  Discussion  and  Solicitation  of 
Comment 

The  development  of  the  Trading  Rules 
was  based  on  the  Commission’s 
experience  that  bids  and  purchases  of 
the  offered  security  by  distribution 
participants  were  often  made  to 
influence  the  security’s  price  in  order  to 
facilitate  the  distribution.  The  Trading 
Rules  are  designed  to  preclude  these 
manipulative  activities.  The 
Commission  believes  that  there  are  a 
variety  of  factors  that  could  serve  as  the 
basis  to  reduce  or  eliminate  the 
application  of  these  prophylactic  rules 
in  the  limited  context  of  offerings  of 
Rule  144A — eligible  foreign  securities 
offered  and  sold  exclusively  to  QIBs  41 
These  factors  are  discussed  in  the 
following  sections. 

A.  The  Characteristics  of  Transactions 
Involving  Rule  144A — Eligible  Securities 

Rule  144 A  Distributions  are 
distinguished  in  a  number  of  respects 
from  public  offerings  and  other 
placements  in  the  United  States:  Rule 
144A  Distributions  are  not  subject  to  the 
registration  provisions  of  the  Securities 
Act;  Rule  144A — eligible  securities  are 
not  listed  on  a  national  securities 
exchange  or  quoted  on  an  automated 
interdealer  quotation  system;  and  Rule 
144 A  Distributions  are  limited  to  QIBs. 
Transactions  involving  Rule  144 A — 
eligible  securities  have  been  examined 

*°E.g.,  Exchange  Act  section  10(b),  15  U.S.C. 
78j(b),  and  17  CFR  240.10b-5. 

41  As  a  practical  matter,  the  Trading  Rules  and  the 
proposed  exceptions  affect  distributions  of 
securities  that  have  a  trading  market  prior  to  the 
distribution.  The  Trading  Rules  generally  have  no 
impact  on  Initial  offerings  of  debt  or  equity.  See 
UK.  Water  Privatization  Letter. 
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by  the  Commission.42  As  of  November 
1992,  the  U.S.  Rule  144A  tranche  of 
multinational  offerings  of  foreign 
securities  has  ranged  from  a  small 
fraction  of  the  total  amount  of  securities 
offered  to  as  much  as  approximately 
80%  of  such  amount.  Issuers  and 
intermediaries  have  indicated  that 
prices  for  securities  sold  to  U.S. 
purchasers  in  Rule  144 A  placements  are 
generally  the  same  as  the  prices 
established  for  the  non-U.S.  portion  of 
the  offering.43  The  Commission  is 
unaware  of  any  complaints  or  lawsuits 
by  QIBs  claiming  that  foreign  market 
activities  improperly  influenced  the 
price  of  securities  during  Rule  144A 
Distributions  in  the  United  States.  The 
Commission  therefore  is  seeking 
comment  from  QIBs  and  other 
knowledgeable  market  participants  on 
these  points. 

B.  Liquidity  of  Securities  Offered 

The  Rule  144 A  market  has  been 
utilized  by  numerous  foreign  issuers  to 
raise  capital  through  debt  and  equity 
financing  in  the  United  States. 
Generally,  these  foreign  issuers  are 
substantial  companies  with  liquid 
markets  for  their  equity  securities. 

Should  any  potential  conditions  to 
the  proposed  exceptions  focus  on  the 
liquidity  of  the  issuer’s  securities  or 
similar  factors?  Under  such  an 
approach,  while  the  protections  of  the 
Trading  Rules  would  not  be  present,  the 
exceptions  would  be  limited  to  certain 
foreign  issuers  whose  securities  may  be 
less  likely  to  be  artificially  influenced 
by  foreign  practices  during 
distributions.  For  example,  should  the 
proposed  exceptions  be  limited  to  Rule 
144A-eligible  foreign  securities  whose 
issuers  satisfy  a  public  float  test44  or 
that  satisfy  a  test  based  on  the  U.S. 
dollar  value  of  average  daily  trading 
volume?45 


4J  See.  eg.,  1993  Rule  144A  Report.  While 
significant,  the  total  dollar  value  of  Rule  144A 
placements  of  foreign  common  equity  is  small  in 
comparison  to  registered  offerings  ($5.3  billion 
compared  to  $35.3  billion,  or  15%).  Id 

43 1993  Rule  144A  Report  The  report  also  states: 
“There  is  no  consensus  among  issuers  that  have 
sold  securities  through  Rule  144 A  placements 
which  were  not  part  of  worldwide  offerings  as  to 
whether  they  perceive  that  their  securities  were  • 
priced  more  favorably  or  otherwise  as  to  what  they 
believe  would  have  been  the  case  with  a  non-Rule 
144A  private  placement*  *  *  .  There  is  a  similar 
lack  of  consensus  among  intermediaries,  who  have 
indicated  that  a  number  of  factors  influence  the 
pricing  decision,  such  as  relative  credit  quality, 
industry  trends,  current  home  country  and  world 
market  performance,  and  timing.”  Id.  at  17-18. 

44  See,  e.g.,  SIA  Letter  Exemptions  (requiring, 
among  other  things,  an  issuer  to  have  a  public  float 
of  $150  million  to  qualify  for  the  relief  granted 
therein).  See  note  30  supra. 

45  See,  e  g..  Cooling-off  Periods  Release,  58  FR  at 
13290-91  (permitting  use  of  a  two  business  day 


C.  Availability  of  Market  Information 

It  appears  that  Rule  144A-eligible 
foreign  securities  that  have  been  sold  in 
the  United  States  generally  are  traded  in 
non-U.S.  markets  where  trading 
information  is  available  publicly. 
Moreover,  the  Commission  has 
Information  Sharing  Agreements  with 
FSAs  in  a  number  of  countries  where 
such  markets  are  located.46 

Should  the  proposed  exceptions  be 
available  only  for  foreign  securities 
whose  principal  market  publicly 
disseminates  transaction  information? 
Should  the  proposed  exceptions  require 
that  the  principal  market  for  the  issuer’s 
securities  be  located  in  a  jurisdiction 
with  which  the  Commission  has  entered 
into  an  Information  Sharing  Agreement? 
Where  Information  Sharing  Agreements 
are  not  available,  should  the  proposed 
exceptions  alternatively  require 
distribution  participants  to  make  a 
specific  commitment  to  the  Commission 
to  maintain  and  produce  relevant 
records?  47  If  such  requirements  were 
incorporated  into  the  proposed 
exceptions,  should  they  be  limited  to 
certain  distribution  participants,  such  as 
the  issuer,  the  underwriters,  members  of 
the  selling  group,  or  others? 

D.  Access  to  Information  by  QIBs 

Some  argue  that,  if  QIBs  have  the 
economic  leverage  to  obtain  whatever 
disclosure  they  need  about  the  issuer 
through  negotiation,  they  also  can 
ascertain  and  consider  for  themselves 
whether  and  how  the  foreign  market  for 
the  securities  they  are  purchasing  may 
be,  or  is  being,  conditioned  or 
stabilized.48  Bids  and  purchases  by 
distribution  participants  at  the  time  of 
pricing  the  offered  security  are  most 
likely  to  influence  the  security’s  price; 
however,  specific  information  about 
such  potentially  price-influencing 
transactions  may  be  unavailable  to 


cooling-off  period  for  distributions  of  foreign 
securities  with,  among  other  things,  a  US$250,000 
average  daily  trading  volume). 

44  See  note  31  supra.  Currently,  the  Commission 
has  Information  Sharing  Agreements  with  the 
following  jurisdictions:  Argentina;  Brazil;  Ontario, 
Quebec,  and  British  Columbia;  France;  Japan; 
Mexico;  the  Netherlands;  Norway;  Spain;  and  the 
United  Kingdom.  When  effective,  the  Information 
Sharing  Agreement  the  Commission  has  negotiated 
with  Italy  also  will  qualify. 

47  Cf.  Cooling-off  Periods  Release,  58  FR  at  13290- 
91. 

44  In  the  Trading  Rules  context,  an  evaluation  of 
the  integrity  of  foreign  pricing  would  require,  at  a 
minimum,  information  about  and  an  analysis  of  the 
foreign  market,  including  but  not  limited  to  such 
information  as:  the  role  of  distribution  participants; 
whether,  to  what  extent,  and  when  they  engage  in 
market  activity  in  the  offered  security  during  a 
distribution;  and  whether,  and  to  what  extent,  such 
customary  market  practices  in  foreign  jurisdictions 
have  a  price  effect  on  the  offered  security. 


investors  when  they  commit  to  purchase 
the  offered  security.49 

The  Commission  requests  comment 
on  the  type  and  adequacy  of  information 
available  to  QIBs  with  respect  to  foreign 
market  activities  and  the  extent  to 
which  QIBs  incorporate  this  information 
(or  the  lack  thereof)  in  their  purchasing 
decision.50 

IV.  General  Solicitation  of  Comments 

The  Commission  is  still  considering 
how  the  Trading  Rules  should  be 
applied  to  distributions  of  Rule  144A- 
eligible  securities  of  foreign  issuers 
exclusively  to  QIBs  in  the  United  States. 
The  Commission  solicits  the  views  and 
comments  of  all  interested  parties, 
particularly  QIBs,  regarding  the 
proposed  exceptions  and  whether  the 
Commission  should  limit  the 
application  of  the  Trading  Rules  in  this 
context. 

The  Commission  especially  is 
interested  in  receiving  comments 
concerning  whether  the  Trading  Rules 
impede  access  to  Rule  144A-eligible 
foreign  securities  or  whether  the 
Trading  Rules  provide  necessary 
protections  during  distributions  of  Rule 
144A-eligible  foreign  securities.  The 
Commission  also  is  interested  to  know 
how  frequently  QIBs,  either  on  their 
own  or  through  affiliates,  make 
purchases  abroad  in  offerings  of  foreign 
securities,  and  the  extent  to  which  the 
lack  of  application  of  the  Trading  Rules 
is  considered  in  connection  with  such 
purchases.  The  Commission  would  be 
interested  to  learn  of  examples  of 
multinational  offerings  of  foreign 
securities  where  a  Ride  144A  tranche 
was  not  offered  in  the  United  States,  or 
was  offered  in  a  reduced  amount, 
because  of  concerns  about  the  Trading 
Rules.  The  Commission  also  is 
interested  to  learn  of  any  examples  of 
arguably  manipulative  activity,  whether 
in  the  United  States  or  abroad,  by 
distribution  participants  during  a  Rule 
10b-6  distribution  that  otherwise  was 
exempt  from  Securities  Act  registration. 


49  Of  course,  if  prices  are  being  manipulated,  that 
fact  is  unlikely  to  be  disclosed.  See,  e.g.,  Santa  Fe 
Indus.,  Inc.  v.  Green,  430  U.S.  462,  477  (1977) 
(discussing  the  term  "manipulative”  in  the  context 
of  Rule  10b-5  and  noting  that  “nondisclosure  is 
usually  essential  to  the  success  of  a  manipulative 
scheme”). 

50  Although  the  proposed  exceptions  do  not 
require  that  any  written  disclosure  documents  be 
provided  to  QIBs,  the  Commission  solicits  comment 
on  whether,  if  such  documents  are  used,  they 
should  contain  disclosure  that:  The  Trading  Rules 
are  not  applicable  to  the  distribution;  the  possibility 
of,  or  the  intent  to  make,  bids  or  purchases  as 
permitted  by  foreign  laws  and  regulations;  and  that 
such  transactions  may  have  an  effect  on  the  market 
price  of  the  offered  security.  Cf.  Securities  Act 
Release  No.  6897,  56  FR  27582,  27589  (June  14. 
1991). 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  J  Proposed  Rules 


27691 


V.  Effects  on  Competition  and 
Regulatory  Flexibility  Act  Analysis 

Section  23(a)  of  the  Exchange  Act51 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anticompetitive  effect  of 
the  rule,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits  to 
be  gained.  The  Commission  has 
considered  the  proposed  exceptions  in 
light  of  this  standard  and  believes, 
preliminarily,  that  if  adopted  they 
would  not  likely  impose  any  significant 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act  The  Commission 
solicits  comment  on  this  preliminary 
view. 

In  addition,  section  3(a)  of  the 
Regulatory  Flexibility  Act  (“RFA”}52 
requires  the  Commission  to  undertake 
an  initial  regulatory  flexibility  analysis 
of  the  impact  of  the  proposed 
exceptions  on  a  substantial  number  of 
small  entities.53  The  application  of  the 
RFA  to  the  proposed  exceptions  is 
limited.  Because  the  definition  of  QIB  in 
Rule  144 A  generally  is  limited  to  those 
entities  that  in  the  aggregate  own  or 
invest  on  a  discretionary  basis  at  least 
$100  million  in  securities  of  unaffiliated 
entities  ($10  million  in  the  case  of  a 
broker-dealer),  Rule  144A  pertains  to 
resales  of  securities  to  substantial 
investors.  Although  Rule  144A  places 
no  similar  size  restrictions  on  placement 
agents  that  may  resell  such  securities,  it 
appears  that  Rule  144A  has  been 
utilized  by  substantial  U.S.  broker- 
dealers  to  resell  securities  of  substantial 
foreigD  issuers.  Accordingly,  the 
Chairman  has  certified  that  the 
proposed  exceptions,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  certification  can 
be  obtained  from  Diane  Mage  Roberts, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW„  Mail  Stop  5-1, 
Washington,  DC  20549. 

VI.  Statutory  Basis  for  the  Proposals 

Rules  10b-6, 10b-7,  and  10b-8  are 
proposed  to  be  amended  under  the 
Exchange  Act,  15  U.S.C.  78a  et  seq.,  and 
particularly  Sections  2,  3,  9(a)(6),  10(b), 
13(e),  15(c),  and  23(a)  of  the  Exchange 
Act.  15  U.S.C.  78b,  78c,  78i(a)(6),  78j(b), 
78m(e),  78o(c),  and  78w(a). 

List  of  Subjects  in  17  CFR  Part  240 

Brokers-Dealers,  Reporting  and 
Recordkeeping  requirements,  Securities, 
Issuers,  Fraud. 

51 15  U.S.C  76w(a)(2). 

52  5  U.S.C  603(a). 

”5  U.S.C  605(b). 


For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d.  77g,  77), 

77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt.  78c, 

78d,  78i,  78j,  78/,  78m,  78n,  78c,  78p,  78s, 
78w,  78x,  78//(d),  79q,  79t,  80a-20,  80a-23. 
80a-29, 80a-37,  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 
***** 

2.  Section  240.10b-6  is  amended  by 
redesignating  paragraph  (i)  as  (j)  and 
adding  a  new  paragraph  (i)  to  read  as 
follows: 

§240.10b-6  Prohibitions  against  trading 
by  persons  interested  in  a  distribution. 
***** 

(i)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§  230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
the  Securities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230.508)  of 
this  chapter. 

***** 

3.  Section  240.10b-7  is  amended  by 
redesignating  paragraph  (o)  as  (p)  and 
adding  a  new  paragraph  (o)  to  read  as 
follows: 

§  240.1  Ob-7  Stabilizing  to  facilitate  a 
distribution. 

***** 

(o)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§  230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.1 44 A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
the  Securities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230.508)  of 
this  chapter. 

***** 

4.  Section  240.10b-8  is  amended  by 
redesignating  paragraph  (f)  as  (g)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 


§  240.1 Ob-8  Distributions  through  rights. 
***** 

(f)  The  provisions  of  this  section  shall 
not  apply  to  any  distribution  of 
securities  of  a  foreign  government  or  a 
foreign  private  issuer,  as  defined  in 
§  240.3b-4,  eligible  for  resale  under 
§  230.144A(d)(3)  of  this  chapter,  if  such 
securities  are  offered  or  sold  in  the 
United  States  solely  to  qualified 
institutional  buyers,  as  defined  in 
§  230.144A(a)(l)  of  this  chapter,  in 
transactions  exempt  from  registration 
under  Section  4(2)  (15  U.S.C.  77d(2))  of 
the  Securities  Act  of  1933  or  §  230.144A 
or  Regulation  D  (§§  230.501-230. 5C8)  of 
this  chapter. 

***** 

Dated:  May  5, 1993. 

By  the  Commission. 

lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11035  Filed  5-10-93;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

(Docket  No.  RM93-8-000] 

Revisions  to  Regulations 
Implementing  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act; 

Correction 

May  5, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  which  was  published 
Tuesday,  April  27, 1993,  (58  FR  25583]. 
The  notice  proposed  to  amend  certain 
regulations  and  remove  certain  other 
regulations  which  were  promulgated  to 
implement  section  5  of  the  Outer 
Continental  Shelf  Lands  Act  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Caldwell,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426;  (202)  208- 
1022. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
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in  room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CUPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  CIPS  can^lso  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor,  La  Dorn  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Errata  Notice  to  Notice  of  Proposed 
Rulemaking 

The  Reporting  Requirements  section 
of  the  Notice  of  Proposed  Rulemaking 
issued  in  this  docket  on  April  21, 1993, 
and  published  at  63  FERC  )  61,098,  is 
corrected  to  read  as  follows: 

II.  Reporting  Requirements 

The  proposed  rule,  if  adopted,  would 
eliminate  regulations  that  the 
Commission  preliminarily  believes  are 
no  longer  appropriate  or  necessary  in 
light  of  certain  superseding  and  related 
regulations  established  by  the 
Commission’s  Order  No.  636.  The 
proposed  rule  will  have  no  impact  on 
the  public  reporting  burden  under 
FERC-545  (1902-0154).  Order  Nos.  509 
and  509-A  required  only  a  one-time 
tariff  filing  for  which  adjustment  to 
FERC-545  has  previously  been  made. 
Similarly,  no  change  in  burden  is 
associated  with  the  capacity  allocation 
requirements  because  of  previous 
adjustments  to  FERC-545  total  reporting 
burden.  Total  reporting  burden  under 
FERC-454  (currently  estimated  at 
170,585  hours  annually)  reflects  the 
regulations  established  by  the 
Commission  in  Order  No.  636.  Send 
comments  regarding  this  burden 
estimated  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415],  and  to  the 
FERC  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 


Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Lois  D.  Ca shell, 

Secretary. 

(FR  Doc.  93-11073  Filed  5-10-93;  8:45  am) 
BILUNG  CODE  1717-01 -M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 
[DoD  6010.8-R] 

RIN  0720- AA 16 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Specialized  Treatment  Services; 
Nonavallibllity  Statements;  Peer 
Review  Organization  Program; 
Supplemental  Care 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule: 
establishes  a  Specialized  Treatment 
Services  Program,  under  which 
CHAMPUS  beneficiaries  in  need  of 
certain  highly  specialized  medical  care 
will  be  referred  to  specially  designated 
national  or  regional  treatment  facilities; 
implements  recent  legislation  giving 
DoD  authority  to  consider  the 
availability  of  care  from  designated 
civilian  provider  networks  in 
considering  whether  to  issue 
nonavailability  statements  authorizing 
CHAMPUS-covered  care  from  any 
civilian  provider;  expands  services 
subject  to  nonavailability  statement 
requirements;  revises  a  number  of 
procedures  applicable  to  the  CHAMPUS 
Peer  Review  Organization  program;  and 
expands  reliance  on  CHAMPUS 
payment  rules  and  procedures  for 
purposes  of  the  supplemental  care 
program,  which  applies  to  services 
provided  by  civilian  providers  to  active 
duty  members  and  certain  other  patients 
referred  by  military  providers. 

DATES:  Written  comments  must  be 
received  on  or  before  June  10, 1993. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Office  of 
Program  Development,  Aurora,  CO 
80045-6900,  For  copies  of  the  Federal 
Register  containing  this  proposed  rule, 
contact  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

The  charge  for  the  Federal  Register  is 
$4.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Lillie,  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CHAMPUS 
contractor. 

SUPPLEMENTARY  INFORMATION: 

I.  Provisions  of  Proposed  Rule 

A.  Specialized  Treatment  Services 
Program  (Proposed  §  199.4  (a)  (10)  and 

(ID) 

The  proposed  rule  would  establish  a 
new  program  called  the  Specialized 
Treatment  Services  (STS)  Program.  This 
program  would  utilize  two  new 
statutory  authorities  included  in  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1992.  These  are  the 
authority  to  expand  the  normal  40-mile 
catchment  area  for  purposes  of 
Nonavailability  Statement  requirements 
(applicable  during  fiscal  years  1992  and 
1993)  and  the  authority  to  consider  also 
the  availability  of  care  in  a  designated 
civilian  provider  network  when 
determining  whether  to  issue  a 
Nonavailability  Statement.  These 
authorities  are  at  10  U.S.C.  sections 
1079(a)(7)  and  1105.  Rules  for  the  STS 
Program  are  set  forth  in  proposed 
§  199.4(a)  (10)  and  (11). 

Under  the  STS  Program,  as  proposed, 
certain  military  treatment  facilities, 
based  on  demonstrated  capability,  will 
be  designated  as  Specialized  Treatment 
Services  Centers  for  certain  highly 
specialized  types  of  medical  care.  For 
example,  for  extremely  specialized 
procedures  such  as  specific  organ 
transplants,  one  or  more  military  STS 
Centers  may  be  designated  for  the 
United  States.  If  so,  beneficiaries 
requiring  an  organ  transplant  will,  if 
medically  appropriate,  be  referred  to 
that  center. 

Other  types  of  procedures,  less 
extraordinary  than  transplants,  but  still 
highly  specialized,  may  be  referred  to  a 
military  STS  Center  within  a  regional 
catchment  area  of  an  approximately  300 
mile  radius  of  the  military  STS  Center. 
An  example  of  this  type  of  care  could 
be  open  heart  surgery.  The  mechanism 
for  these  referrals  will  be  similar  to  the 
familiar  Nonavailability  Statement,  with 
the  difference  being  that  for  designated 
highly  specialized  care,  the  catchment 
area  will  not  be  the  normal  40-mile 
radius  area  around  a  military  hospital, 
but  a  nationwide  or  regional  catchment 
area. 

In  cases  in  which  the  needed  care 
cannot  be  provided  by  a  designated 
military  STS  Provider,  but  can  be 
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provided  in  a  similarly  designated 
civilian  Specialized  Treatment  Service 
Center,  the  referral  will  be  made  to  that 
facility. 

As  with  the  routine  type  of 
Nonavailability  Statement  within  a  40- 
mile  catchment  area,  if  the  needed  care 
cannot  be  provided  by  either  a  military 
or  civilian  STS  Center,  a  Nonavailability 
Statement  will  be  issued,  allowing  the 
beneficiary  to  receive  the  care  from  any 
civilian  facility  that  is  an  authorized 
CHAMPUS  provider  for  that  service. 
Similarly,  if  the  care  can  be  provided  by 
a  designated  military  or  civilian  STS 
Center,  a  Nonavailability  Statement  will 
be  denied  and  the  beneficiary  will  not 
be  authorized  to  use  CHAMPUS  benefits 
if  the  care  is  obtained  elsewhere. 

Recognizing  that,  even  in  cases  in 
which  care  would  be  available  from  a 
designated  STS  Center,  there  may  be 
good  reasons  to  wai  ve  the  requirement 
because  of  medical  factors  or  personal 
or  family  hardship,  the  proposed  rule 
includes  specific  procedures  for  waivers 
to  be  requested  and  granted. 

The  proposed  rule  contains  other 
significant  specifications  regarding  the 
scope  and  operation  of  the  proposed 
STS  Program. 

B.  Additional  Nonavailability  Statement 
Requirements  (Proposed  Revisions  to 
§§  199.4(a)(9)  and  199.4(a)(U)) 

The  proposed  rule  would  expand  the 
requirements  for  nonavailability 
statements  for  outpatient  care  to  include 
most  outpatient  surgery,  major 
diagnostic  procedures  (endoscopic 
procedures  and  invasive  radiologic 
procedures),  certain  courses  of  therapy, 
and  routine  prenatal  care.  CHAMPUS 
beneficiaries  would  be  required  to 
obtain  such  services  in  the  military 
treatment  facility  unless  they  had  other 
primary  insurance  coverage. 

C.  Quality  and  Utilization  Review  Peer 
Review  Organization  Program  (Proposed 
Revisions  to  §  199.15) 

The  CHAMPUS  Quality  and 
Utilization  Review  Peer  Review 
Organization  Program  has  been  in 
operation  for  several  years,  several  times 
expanded  to  cover  additional  activities. 
In  connection  with  ongoing  program 
improvements,  quality  and  utilization 
review  activities  under  CHAMPUS  will 
again  expand.  For  this  reason,  proposed 
revisions  to  §  199.15  of  the  CHAMPUS 
regulation  address  a  number  of  rules 
and  procedures  concerning  this 
program. 

Tne  principal  thrust  of  these 
proposals  is  to  establish  a  common  set 
of  rules  and  procedures  for  all  of  the 
utilization  and  quality  review  activities 
under  CHAMPUS.  This  includes 


functions  conducted  by  regional 
contractors  whose  sole  responsibilities 
are  under  this  program  (previously 
referred  to  as  Peer  Review 
Organizations;  now  called  Regional 
Review  Centers)  and  similar  activities 
conducted  by  contractors  with  broad 
health  care  management 
responsibilities. 

Included  in  the  proposed  rule  is  a 
provision  that  would  apply  current 
procedures  for  limitations  on 
beneficiary  liability  in  connection  with 
health  care  services  determined  to  have 
been  not  medically  necessary  to  all 
utilization  review  activities  under 
CHAMPUS.  Similarly,  broad  authority 
for  requiring  preauthorization  approvals 
will  be  established.  Services  actually 
subject  to  preauthorization  requirements 
may,  subject  to  the  approval  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  vary  in  different  localities,  but 
medical  standards  and  basic  rules  and 
procedures  will  be  the  same. 

The  proposed  rule  also  includes  a 
number  of  detailed  provisions 
concerning  payment  reductions  when 
providers  fail  to  comply  with  required 
utilization  review  procedures,  special 
procedures  in  cases  in  which  peer 
review  activities  are  carried  out  by 
contractors  with  broad  responsibilities 
for  the  delivery  and  financing  of 
services,  and  other  matters. 

D.  Application  of  Additional  CHAMPUS 
Payment  and  Related  Rules  to 
Supplemental  Care  Program  (Proposed 
Revisions  to  §  199.16) 

As  part  of  the  Department  of  Defense’s 
ongoing  efforts  to  improve  coordination 
between  military  treatment  facilities  and 
CHAMPUS — the  proposed  rule  would 
expand  on  the  current  practice  of  using 
CHAMPUS  payment  rules  to  reimburse 
providers  for  care  provided  to  active 
duty  members  under  the  Supplemental 
Care  Program.  This  is  currently  the 
practice  with  respect  to  all  inpatient 
hospital  care  covered  by  the  CHAMPUS 
DRG-based  payment  system. 

The  proposed  rule  would,  under  the 
authority  of  10  U.S.C.  1074(c),  extend 
this  practice  to  all  services  provided  by 
CHAMPUS-authorized  providers  to 
active  duty  members  (and  in  other 
special  cases  involving  military 
treatment  facility  patients  referred  for 
civilian  health  care  services  but  not 
disengaged  from  the  MTF).  Waiver 
authority  exists  to  exceed  CHAMPUS 
allowable  payment  amounts  if  necessary 
to  assure  availability  of  services. 

Because  CHAMPUS  allowable  payment 
amounts  are  quite  reasonable,  we 
believe  that  the  vast  majority  of 
providers  will  accept  these  payment 
amounts  for  care  provided  to  active  duty 


members  of  the  uniformed  services,  and 
waivers  will  be  needed  very  rarely. 

E.  Other  Provisions  of  the  Proposed  Rule 

The  proposed  rule  contains  a  number 
of  other  provisions,  including  some 
proposed  technical  and  conforming 
amendments.  These  include  the 
following: 

•  Certain  preadmission  authorization 
requirements  for  mental  health  services 
would  conform  with  similar 
requirements  for  other  services.  See 
proposed  §  199.4(a)(12)(ii)(B). 

•  Provisions  generally  making 
preauthorization  approvals  valid  for  90 
days  would  be  replaced  by  a  general  30 
day  standard,  which  may  be  varied 
based  on  the  circumstances  presented  in 
any  given  case.  See  proposed 

§§  199.4(b)(4)(viii)(D),  199  7(f)(l)(ii), 
and  199.15(b)(4)(ii). 

•  A  long-standing  CHAMPUS 
interpretation  of  applicable  legal 
requirements  would  be  expressly  stated 
in  the  rule  concerning  the  general 
impermissibility  of  waiving  beneficiary 
cost  sharing  requirements.  See  proposed 
§  199.4(f)(9). 

•  A  60-day  deadline,  similar  to  a 
Medicare  requirement,  would  be 
established  for  hospitals  to  request 
reclassification  of  a  claim  into  a  higher 
weighted  DRG. 

II.  Regulatory  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
for  any  major  rule.  A  "major  rule”  is 
defined  as  one  which  would  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  have  other 
substantial  impacts.  The  Regulatory 
Flexibility  Act  (RFA)  requires  that  each 
Federal  agency  prepare,  and  make 
available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  a  regulation  which  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  is  not  a  major  rule  under  the 
provisions  of  Executive  Order  12291. 
Nor  would  it  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Further,  this  proposed  rufa 
imposes  no  additional  information 
collection  requirements  on  the  public 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3511). 

This  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  revised  by  public 
comments  will  be  included  with 
issuance  of  the  final  rule,  anticipated 
approximately  30  days  after  the  end  of 
the  comment  period. 
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List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance,  and  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 10  U.S.C.  1079, 
1086. 

2.  Section  199.2(b)  is  proposed  to  be 
amended  by  adding  the  following 
definition  in  alphabetical  order  to  read 
as  follows: 

§199.2  Definitions. 
***** 

(b)*  *  * 

Specialized  Treatment  Service  Center. 
A  military  or  civilian  medical  treatment 
facility  specifically  designated  pursuant 
to  §  199.4  (a)(10)  or  (a)(ll)  to  be  a 
referral  center  for  certain  highly 
specialized  care. 

***** 

3.  Section  199.4  is  proposed  to  be 
amended  by  revising  the  heading  for 
paragraph  (a)(9),  by  revising  paragraph 
(a)(9)(i)(C)  and  removing  the  Note  at  end 
of  that  paragraph,  by  adding  a  new 
paragraph  (a)(9)(i)(D),  by  revising 
paragraphs  (a)(10)  and  (a)(ll),  paragraph 
(a)(12)(ii)(B),  and  paragraph  (a)(13),  by 
adding  a  new  paragraph  (a)(14),  by 
revising  paragraph  (b)(4)(viii)(D),  by 
removing  the  Note  at  the  end  of 
paragraph  (f)(6),  and  by  adding  a  new 
paragraph  (f)(9)  to  read  as  follows: 

§  1 99.4  Basic  program  benefits. 

(a)  General.  *  *  * 

(9)  Nonavailability  Statements  within 
a  40-mile  catchment  area.  *  *  * 

(i)  Rules  applicable  to  issuance  of 
Nonavailability  Statements  (NAS)  (DD 
Form  1251).*  *  * 

(C)  An  NAS  is  also  required  for 
selected  outpatient  procedures  if  such 
services  are  not  available  at  a  Uniformed 
Service  facility  (excluding  facilities 
which  are  exclusively  outpatient 
clinics)  located  within  a  40-mile  radius 
(catchment  area)  of  the  residence  of  the 
beneficiary.  This  does  not  apply  to 
emergency  services  or  to  other  services 
for  which  another  insurance  plan  or 
program  provides  the  beneficiary 
primary  coverage.  Any  changes  to  the 
selected  outpatient  procedures  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  effective  date  of 
the  change  by  the  ASD(HA).  The 
selected  outpatient  procedures  will  be 
uniform  for  all  CHAMPUS  beneficiaries. 
The  selected  outpatient  procedures  shall 
be  limited  to  the  following: 


(1)  Outpatient  surgery.  All  surgical 
procedures  performed  on  an  outpatient 
basis  in  a  hospital  or  freestanding 
ambulatory  surgery  center. 

(2)  Major  diagnostic  procedures. 

Computerized  tomography  (CT) 

scanning  and  magnetic  resonance 
imaging  (MRI),  endoscopic  procedures, 
including  cystoscopy,  colonoscopy,  and 
upper  gastrointestinal  endoscopy,  and 
invasive  radiologic  procedures, 
including  angiography,  venography,  and 
ercutaneous  CT  or  ultrasound-guided 
iopsies.  v 

(3)  Courses  of  therapy.  Chemotherapy 
or  radiation  therapy,  renal  dialysis, 
courses  of  physical  therapy  longer  than 
5  visits,  courses  of  mental  health 
therapy  longer  than  5  visits,  and  allergy 
treatments. 

(4)  Routine  prenatal  care. 

(5)  Partial  hospitalization  care. 

(D)  In  addition  to  Nonavailability 

Statement  requirements  set  forth  in 
paragraph  (a)(9)  of  this  section, 
additional  Nonavailability  Statement 
requirements  are  established  pursuant 
to  paragraph  (a)(10)  of  this  section  in 
connection  with  highly  specialized  care 
in  expanded  catchment  areas  and 
paragraph  (a)(ll)  of  this  section  in 
connection  with  the  availability  of  care 
(specialized  and  nonspecialized)  in 
designated  civilian  provider  networks. 

(10)  Nonavailability  Statements  in 
regional  catchment  areas  for  highly 
specialized  care  available  in  selected 
military  Specialized  Treatment  Service 
Centers. 

(i)  Specialized  Treatment  Service 
Centers.  Specialized  Treatment  Service 
Centers  may  be  designated  for  certain 
high  cost,  high  technology  procedures. 
The  purpose  of  such  designations  is  to 
concentrate  patient  referrals  for  certain 
highly  specialized  procedures  which  are 
of  relatively  low  incidence  and/or 
relatively  high  per-case  cost  and  which 
require  patient  concentration  to  permit 
resource  investment  and  enhance  the 
effectiveness  of  quality  assurance 
efforts. 

(11)  Designation.  Selected  military 
treatment  facilities  will  be  designated  by 
the  Assistant  Secretary  of  Defense 
(Health  Affairs)  as  Specialized 
Treatment  Service  Centers  for  certain 
procedures.  These  designations  will  be 
based  on  the  highly  specialized 
capabilities  of  these  selected  facilities. 

(iii)  Organ  transplants  and  similar 
procedures.  For  organ  transplants  and 
procedures  of  similar  extraordinary 
specialization,  military  Specialized 
Treatment  Service  Centers  may  be 
designated  for  a  nationwide  catchment 
area,  covering  all  50  states,  the  District 
of  Columbia  and  Puerto  Rico  (or, 


alternatively,  for  any  portion  of  such  a 
nationwide  area). 

(iv)  Other  highly  specialized 
procedures.  For  other  highly  specialized 
procedures,  military  Specialized 
Treatment  Service  Centers  will  be 
designated  for  regional  catchment  areas 
of  up  to  approximately  300  miles  radius. 
The  exact  geographical  area  covered  for 
each  Specialized  Treatment  Service 
Center  will  be  identified  by  reference  to 
State  and  local  governmental 
jurisdictions,  zip  code  groups  or  other 
method  to  describe  an  area  within  an 
approximate  radius  of  300  miles  from 
the  facility.  In  paragraph  (a)  (10)  of  this 
section,  this  catchment  area  is  referred 
to  as  a  "regional  catchment  area”. 

(v)  NAS  requirement.  For  procedures 
subject  to  a  nationwide  catchment  area 
Nonavailability  Statement  requirement 
under  paragraph  (a)(10)(iii)  of  this 
section  or  a  regional  catchment  area 
Nonavailability  Statement  requirement 
under  paragraph  (a)(10)(iv)  of  this 
section,  CHAMPUS  cost  sharing  is  not 
allowed  unless  a  Nonavailability 
Statement  has  been  issued.  This  rule  is 
subject  to  the  exceptions  set  forth  in 
paragraph  (a)(10)(vi)  of  this  section. 

This  NAS  requirement  is  a  general 
requirement  of  the  CHAMPUS  program. 

(vi)  Exceptions.  Nationwide 
catchment  area  Nonavailability 
Statements  and  regional  catchment  area 
Nonavailability  Statements  are  not 
required  in  any  of  the  following 
circumstances: 

(A)  An  emergency. 

(B)  When  another  insurance  plan  or 
program  provides  the  beneficiary 
primary  coverage  for  the  services. 

(C)  A  case-by-case  waiver  is  granted 
based  on  a  medical  judgment  made  by 
the  commander  of  the  Specialized 
Treatment  Service  Center  (or  other 
official  designated  for  this  purpose)  that, 
although  the  care  is  available  at  the 
facility,  it  would  be  medically 
inappropriate  because  of  a  delay  in  the 
treatment  or  other  special  reason  to 
require  that  the  Specialized  Treatment 
Service  Center  be  used;  or 

(D)  A  case-by-case  waiver  is  granted 
by  the  commander  of  the  Specialized 
Treatment  Service  Center  (or  other 
official  designated  for  this  purpose)  that, 
although  the  care  is  available  at  the 
facility,  use  of  the  facility  would  impose 
exceptional  hardship  on  the  beneficiary 
or  the  beneficiary’s  family. 

(vii)  Waiver  process.  A  process  shall 
be  established  for  beneficiaries  to 
request  a  case-by-case  waiver  under 
paragraphs  (a)(10)(vi)  (C)  and  (D)  of  this 
section.  This  process  shall  include: 

(A)  An  opportunity  for  the  beneficiary 
(and/or  the  beneficiary’s  physician)  to 
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submit  information  the  beneficiary 
believes  justifies  a  waiver. 

(B)  A  written  decision  from  an  official 
designated  by  the  commander  of  the 
Specialized  Treatment  Service  Center 
on  the  request  for  a  waiver,  including  a 
statement  of  the  reasons  for  the 
decision. 

(C)  An  opportunity  for  the  beneficiary 
to  appeal  an  unfavorable  decision  to  the 
commander  of  the  Specialized 
Treatment  Service  Center  (or  to  another 
official  not  involved  in  the  initial 
decision);  and 

(D)  A  written  decision  on  the  appeal, 
including  a  statement  of  the  reasons  for 
the  decision. 

(viii)  Notice.  The  Assistant  Secretary 
of  Defense  (Health  Affairs)  will  annually 
publish  in  the  Federal  Register  a  notice 
of  all  military  Specialized  Treatment 
Service  Centers,  including  a  listing  of 
the  several  procedures  subject  to 
nationwide  catchment  area 
Nonavailability  Statements  and  the 
highly  specialized  procedures  subject  to 
regional  catchment  area  Nonavailability 
Statements. 

(ix)  Specialized  procedures.  Highly 
specialized  procedures  that  may  be 
established  as  subject  to  regional 
catchment  area  Nonavailability 
Statements  are  limited  to: 

(A)  Medical  and  surgical  diagnoses 
requiring  inpatient  hospital  treatment  of 
an  unusually  intensive  nature, 
documented  by  a  DRG-based  payment 
system  weight  (pursuant  to 

§  199.14(a)(1))  for  a  single  DRG  or  a 
aggregation  DRG  weight  for  a  category  of 
DRGs  of  at  least  2.0  (i.e.,  treatment  is  at 
least  two  times  as  intensive  as  the 
average  CHAMPUS  inpatient  case). 

(B)  Diagnostic  or  therapeutic  services, 
including  outpatient  services,  related  to 
such  inpatient  categories  of  treatment. 

(C)  Other  procedures  which  require 
highly  specialized  equipment  the  cost  of 
which  exceeds  $1,000,000  (e.g., 
lithotriptor,  positron  emission 
tomography  equipment)  and  such 
equipment  is  underutilized  in  the  area; 
and 

(D)  Other  comparable  highly 
specialized  procedures  as  determined 
by  the  Assistant  Secretary  of  Defense 
(Health  Affairs). 

(x)  Quality  standards.  Any  facility 
designated  as  a  military  Specialized 
Treatment  Service  Center  under 
paragraph  (a)(10)  of  this  section  or  as  a 
civilian  Specialized  Treatment  Service 
Center  under  paragraph  (a)(ll)  of  this 
section  shall  be  required  to  meet  quality 
standards  established  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs).  To 
the  extent  feasible,  quality  standards 
shall  be  based  on  nationally  recognized 
standards. 


(xi)  NAS  procedures.  The  provisions 
of  paragraphs  (a)(9)(ii)  through  (a)(9)(v) 
of  this  section  regarding  procedures 
applicable  to  Nonavailability  Statements 
shall  apply  to  expand  catchment  area 
Nonavailability  Statements  required  by 
paragraph  (a)(10)  of  this  section. 

(11)  Consideration  of  availability  of 
care  in  civilian  preferred  provider 
networks  in  connection  with  insurance 
of  Nonavailability  Statements. 

(i)  General  requirement.  With  respect 
to  any  health  care  service  subject  to  a 
Nonavailability  Statement  requirement 
under  paragraph  (a)(9)  of  this  section 
(regarding  care  within  a  40-mile 
catchment  area)  or  paragraph  (a)(10)  of 
this  section  (regarding  national  or 
regional  catchment  areas  for  highly 
specialized  care),  in  determining 
whether  to  issue  a  Nonavailability 
Statement,  the  commander  of  the 
military  treatment  facility  may  consider 
the  availability  of  services  from  selected 
civilian  health  care  providers  within  the 
same  catchment  area.  If  the  commander 
determines  that,  although  the  services 
are  not  available  for  a  military  treatment 
facility,  the  services  are  available  from 
such  a  selected  civilian  provider,  the 
commander  may  deny  a  Nonavailability 
Statement.  If  a  Nonavailability 
Statement  is  denied  on  this  basis, 
CHAMPUS  cost  sharing  is  not  allowed 
if  the  services  are  not  obtained  from  the 
designated  civilian  provider. 

(iij  Exceptions.  In  cases  in  which 
Nonavailability  Statements  under 
paragraphs  (a)(9)  and  a(10)  of  this 
section  are  not  required  because  of 
emergency  or  because  another  insurance 
plan  or  program  provides  the 
beneficiary  primary  coverage  for  the 
services,  paragraph  (a)(ll)  of  this 
section  does  not  apply.  In  addition,  a 
Nonavailability  Statement  may  not  be 
withheld  on  the  basis  of  paragraph 
(a)(ll)  of  this  section  in  any  of  the 
following  circumstances: 

(A)  A  case-by-case  waiver  is  granted 
based  on  a  medical  judgment  made  by 
the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Service  Center) 
that,  although  the  care  is  available  from 
a  designated  civilian  provider,  it  would 
be  medically  inappropriate  because  of  a 
delay  in  the  treatment  or  other  special 
reason  to  require  that  such  provider  be 
used;  or 

(B)  A  case-by-case  waiver  is  granted 
by  the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Service  Center) 
that,  although  the  care  is  available  from 
a  designated  civilian  provider,  use  of 
that  provider  would  impose  exceptional 


hardship  on  the  beneficiary  or  the 
beneficiary's  family. 

(iii)  Procedures.  The  waiver  request 
and  appeal  procedures  established 
pursuant  to  paragraph  (a)(10)(vii)  of  this 
section  shall  be  applicable  to  the  case- 
by-case  waivers  referred  to  in  paragraph 
(a)(ll)(ii)  of  this  section. 

(iv)  Civilian  providers.  Civilian 
providers  designated  for  the  purpose  of 
availability  of  care  under  paragraph 
(a)(ll)  of  this  section  are: 

(A)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under 
paragraph  (a)(9)  of  this  section 
(regarding  care  within  a  40-mile 
catchment  area)  consideration  may  be 
given  to  the  availability  of  services  from 
any  member  of  a  preferred  provider 
network,  established  in  accordance  with 
procedures  specified  by  the  Director, 
OCHAMPUS  within  the  40-mile 
catchment  area,  able  to  provide  the 
services  needed. 

(B)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under 
paragraph  (a)(10)  of  this  section  for 
highly  specialized  treatment  subject  to  a 
nationwide  or  regional  catchment  area, 
consideration  may  be  given  to  the 
availability  of  services  from  any  civilian 
provider  within  the  same  nationwide  or 
regional  catchment  area  specifically 
designated  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  as  a  civilian 
Specialized  Treatment  Service  Center 
on  the  basis  of  standards  comparable  to 
those  applicable  to  the  designation  of 
military  Specialized  Treatment  Service 
Centers  under  that  paragraph  (a)(10)  of 
this  section. 

(C)  With  respect  to  issuance  of  a 
Nonavailability  Statement  under  either 
paragraph  (a)(9)  or  (a)(10J  of  this 
section,  consideration  may  be  given  to 
the  availability  of  services  from  any 
Partnership  Program  provider  under  the 
Military-Civilian  Health  Services 
Partnership  Program  (see  §  199. l(p)) 
providing  services  in  the  military 
treatment  facility  from  which  the 
Nonavailability  Statement  is  required, 
or  from  a  Partnership  Program 
institutional  provider  within  the 
applicable  catchment  area. 

Iv)  Preference  for  military  facility  use. 
In  any  case  in  which  services  subject  to 
a  Nonavailability  Statement  requirement 
under  paragraphs  (a)(9)  or  (a)(10)  of  this 
section  are  available  in  both  a  military 
treatment  facility  and  from  a  designated 
civilian  provider  under  paragraph 
(a)(ll)  of  this  section,  the  military 
treatment  facility  must  be  used  unless 
use  of  the  designated  civilian  provider 
is  specifically  authorized. 

(12)  Utilization  review,  quality 
assurance  and  preauthorization  for 
inpatient  mental  health  services — *  *  * 
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(ii)  Preadmission  authorization. 

*  *  * 

(B)  In  cases  of  noncompliance  with 
preauthorization  requirements,  a 
payment  reduction  shall  be  made  in 
accordance  with  §  199.15(b)(4)(iii). 

***** 

(13)  Quality  and  Utilization  Review 
Peer  Review  Organization  program.  All 
benefits  under  the  CHAMPUS  program 
are  subject  to  review  under  the 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program  pursuant  to  §  199.15. 

(Utilization  and  qualtiy  review  of 
mental  health  services  are  also  part  of 
the  Peer  Review  Organization  program, 
and  are  addressed  in  paragraph  (a)(12) 
of  this  section.) 

(14)  Implementing  instructions.  The 
Director,  OCHAMPUS  shall  issue 
policies,  procedures,  instructions, 
guidelines,  standards  and/or  criteria  to 
implement  this  section. 

(d)  Institutional  benefits.  *  *  * 

(4)  Services  and  supplies  provided  by 
RTCs — *  *  * 

(viii)  Preauthorization  requirement. 

*  *  * 

(D)  Preauthorization  requests  should 
be  made  not  fewer  than  two  business 
days  prior  to  the  planned  admission.  In 
general,  the  decision  regarding 
preauthorization  shall  be  made  within 
one  business  day  of  receipt  of  a  request 
for  preauthorization,  and  shall  be 
followed  with  written  confirmation. 
Preauthorizations  are  valid  for  the 
period  of  time,  appropriate  to  the  type 
of  care  involved,  stated  when  the 
preauthorization  is  issued.  In  general, 
preauthorizations  are  valid  for  30  days. 
***** 

(0*  *  * 

(9)  Waiver  of  deductible  amounts  or 
cost-sharing  not  allowed. —  (i)  General 
rule.  Because  deductible  amounts  and 
cost  sharing  are  statutorily  mandated, 
except  when  specifically  authorized  by 
law  (as  determined  by  the  Director, 
OCHAMPUS),  a  provider  may  not  waive 
or  forgive  beneficiary  liability  for  annual 
deductible  amounts  or  inpatient  or 
outpatient  cost  sharing,  as  set  forth  in 
this  section. 

(ii)  Exception  for  bad  debts.  This 
general  rule  is  not  violated  in  cases  in 
which  a  provider  has  made  all 
reasonable  attempts  to  effect  collection, 
without  success,  and  determines  in 
accordance  with  generally  accepted 
fiscal  management  standards  that  the 
beneficiary  liability  in  a  particular  case 
is  an  uncollectible  bad  debt. 

(iii)  Remedies  for  noncompliance. 
Potential  remedies  for  noncompliance 
with  this  requirement  include: 

(A)  A  claim  for  services  regarding 
which  the  provider  has  waived  the 


beneficiary’s  liability  may  be  disallowed 
in  full,  or,  alternatively,  die  amount 
payable  for  such  a  claim  may  be 
reduced  by  the  amount  of  the 
beneficiary  liability  waived. 

(B)  Repeated  noncompliance  with  this 
requirement  is  a  basis  for  termination  of 
a  provider’s  authorized  status. 
***** 

4.  Section  199.6  is  proposed  to  be 
amended  by  revising  paragraph  (b)(l)(i) 
to  read  as  follows: 

§  1 99.6  Authorized  providers. 
***** 

(b)  Institutional  providers — 

(1)  General.  *  *  * 

(i)  Preauthorization.  Preauthorization 
may  be  required  by  the  Director, 
OCHAMPUS  for  any  health  care  service 
for  which  payment  is  sought  under 
CHAMPUS.  (See  §§  199.4  and  199.15  for 
further  information  on  preauthorization 
requirements.) 

***** 

5.  Section  199.7  is  proposed  to  be 
amended  by  revising  paragraph  (f)(l)(ii) 
to  read  as  follows: 

§  199.7  Claims  submission,  review,  and 
payment 

***** 

(f)  Preauthorization.  *  *  * 

(1)  Preauthorization  must  be  granted 
before  benefits  can  be  extended.  *  *  * 

(ii)  Time  limit  on  preauthorization. 
Approved  preauthorizations  are  valid 
for  specific  periods  of  time,  appropriate 
for  the  circumstances  presented  and 
specified  at  the  time  of  the 
preauthorization  is  approved.  In 
general,  preauthorizations  are  valid  for 
30  days.  If  the  preauthorized  service  or 
supplies  are  not  obtained  or  commenced 
within  the  specified  time  limit,  a  new 
preauthorization  is  required  before 
benefits  may  be  extended. 
***** 

6.  Section  199.14  is  proposed  to  be 
amended  by  revising  paragraph 
(a)(l)(i)(C)(l)  to  read  as  follows: 

§  1 99.1 4  Provider  reimbursement 
methods. 

(a)  Hospitals.  *  *  * 

(1)  CHAMPUS  Diagnosis  Related 

Group  (DRGf-based  payment  system. 

*  *  * 

(i)  General.  *  *  * 

(C)  Basis  of  payment. 

(1)  Hospital  billing.  Under  the 
CHAMPUS  DRG-based  payment  system, 
hospitals  are  required  to  submit  claims 
(including  itemized  charges)  in 
accordance  with  §  199.7(b).  The 
CHAMPUS  fiscal  intermediary  will 
assign  the  appropriate  DRG  to  the  claim 
based  on  the  information  contained  on 
the  claim.  Any  request  from  a  hospital 


for  reclassification  of  a  claim  to  a  higher 
weighted  DRG  must  be  submitted, 
within  60  days  from  the  date  of  the 
initial  payment,  in  a  manner  prescribed 
by  the  Director,  OCHAMPUS. 
***** 

7.  Section  199.15  is  proposed  to  be 
amended  by  revising  the  section 
heading,  paragraphs  (a),  (b),  (f)  and  (i)(4) 
and  by  removing  paragraph  (c)(5)  to 
read  as  follows: 

§  199.15  Quality  and  Utilization  Review 
Peer  Review  Organization  program. 

(a)  General. — ( 1 )  Purpose.  The 
purpose  of  this  section  is  to  establish 
rules  and  procedures  for  the  CHAMPUS 
Quality  and  Utilization  Review  Peer 
Review  Organization  program. 

(2)  Applicability  of  program.  All 
claims  submitted  for  health  services 
under  CHAMPUS  are  subject  to  review 
for  quality  of  care  and  appropriate 
utilization.  The  Director,  OCHAMPUS 
shall  establish  generally  accepted 
standards,  norms  and  criteria  as  are 
necessary  for  this  program  of  utilization 
and  quality  review.  These  standards, 
norms  and  criteria  shall  include,  but  not 
be  limited  to,  need  for  inpatient 
admission  or  inpatient  or  outpatient 
service,  length  of  inpatient  stay, 
intensity  of  care,  appropriateness  of 
treatment,  and  level  of  institutional  care 
required.  The  Director,  OCHAMPUS 
may  issue  implementing  instructions, 
procedures  and  guidelines  for 
retrospective,  concurrent  and 
prospective  review. 

(3  J  Contractor  implementation.  The 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program  may  be  implemented  through 
contracts  administered  by  the  Director, 
OCHAMPUS.  These  contractors  may 
include  contractors  that  have  exclusive 
functions  in  the  area  of  utilization  and 
quality  review,  fiscal  intermediary 
contractors  (which  perform  these 
functions  along  with  a  broad  range  of 
administrative  services),  and  managed 
care  contractors  (which  perform  a  range 
of  functions  concerning  management  of 
the  delivery  and  financing  of  health  care 
services  under  CHAMPUS).  Regardless 
of  the  contractors  involved,  utilization 
and  quality  review  activities  follow  the 
same  standards,  rules  and  procedures 
set  forth  in  this  section,  unless, 
otherwise  specifically  provided  in  this 
section  or  elsewhere  in  this  part. 

(4)  Medical  issues  affected.  The 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program  is  distinguishable  in  purpose 
and  impact  from  other  activities  relating 
to  the  administration  and  management 
of  CHAMPUS  in  that  the  Peer  Review 
Organization  program  is  concerned 
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primarily  with  medical  judgments 
regarding  the  quality  and 
appropriateness  of  health  care  services. 
Issues  regarding  such  matters  as  benefit 
limitations  are  similar,  but,  if  not 
determined  on  the  basis  of  medical 
judgments,  are  governed  by  CHAMPUS 
rules  and  procedures  other  than  those 
provided  in  this  section  .  (See,  for 
example,  §  199.7  regarding  claims 
submission  ,  review  and  payment.) 

Based  on  this  purpose,  a  major  attribute 
of  the  Peer  Review  Organization 
program  is  that  medical  judgments  are 
made  by  (directly  or  pursuant  to 
guidelines  and  subject  to  direct  review) 
reviewers  who  are  peers  of  the  health 
care  providers  providing  the  services 
under  review. 

(5)  Provider  responsibilities.  Because 
of  the  dominance  of  medical  judgments 
in  the  quality  and  utilization  review 
program,  principal  responsibility  for 
complying  with  program  rules  and 
procedures  rests  with  health  care 
providers.  For  this  reason,  there  are 
limitations,  set  forth  in  this  section  and 
in  §  199.4(h),  on  the  extent  to  which 
beneficiaries  may  be  held  financially 
liable  for  health  care  services  not 
provided  in  conformity  with  rules  and 
procedures  of  the  quality  and  utilization 
review  program  concerning  medical 
necessity  of  care. 

(6)  Medicare  rules  used  as  model.  The 
CHAMPUS  Quality  and  Utilization 
Review  Peer  Review  Organization 
program,  based  on  specific  statutory 
authority,  follows  many  of  the  quality 
and  utilization  review  requirements  and 
procedures  in  effect  for  the  Medicare 
Peer  Review  Organization  program, 
subject  to  adaptations  appropriate  for 
the  CHAMPUS  program. 

(b)  Objectives  ana  general 
requirements  of  review  system. 

(1)  In  general.  Broadly,  the  program  of 
quality  and  utilization  review  has  as  its 
objective  to  review  the  quality, 
completeness  and  adequacy  of  care 
provided,  as  well  as  its  necessity, 
appropriateness  and  reasonableness. 

(2)  Payment  exclusion  for  services 
provided  contrary  to  utilization  and 
quality  standards,  (i)  In  any  case  in 
which  health  care  services  are  provided 
in  a  manner  determined  to  be  contrary 
to  quality  or  necessity  standards 
established  under  the  quality  and 
utilization  review  program,  payment 
may  be  wholly  or  partially  excluded. 

(li)  In  any  case  in  whicn  payment  is 
excluded  pursuant  to  paragraph  (b)(2)(i) 
of  this  section,  the  patient  (or  the 
patient’s  family)  may  not  be  billed  for 
the  excluded  services. 

(iii)  Limited  exceptions  and  other 
special  provisions  pertaining  to  the 
requirements  established  in  paragraphs 


(b)(2)  (i)  and  (ii)  of  this  section  are  set 
forth  in  §  199.4(h). 

(3)  Review  of  services  covered  by 
DRG-based  payment  system. 

Application  of  these  objectives  in  the 
context  of  hospital  services  covered  by 
the  DRG-based  payment  system  also 
includes  a  validation  of  diagnosis  and 
procedural  information  that  determines 
CHAMPUS  reimbursement,  and  a 
review  of  the  necessity  and 
appropriateness  of  care  for  which 
payment  is  sought  on  an  outlier  basis. 

(4)  Preauthorization  and  other 
utilization  review  procedures. 

(i)  In  general.  All  health  care  services 
for  which  payment  is  sought  under 
CHAMPUS  are  subject  to  review  for 
appropriateness  of  utilization.  The 
procedures  for  this  review  may  be 
prospective  (before  the  care  is 
provided),  concurrent  (while  the  care  is 
in  process),  or  retrospective  (after  the 
care  has  been  provided).  Regardless  of 
the  procedures  of  this  utilization 
review,  the  same  generally  accepted 
standards,  norms  and  criteria  for 
evaluating  the  necessity, 
appropriateness  and  reasonableness  of 
the  care  involved  shall  apply.  The 
Director,  OCHAMPUS  shall  establish 
procedures  for  conducting  reviews, 
including  identification  of  types  of 
health  care  services  for  which 
preauthorization  or  concurrent  review 
shall  be  required.  Preauthorization  or 
concurrent  review  may  be  required  for 
any  categories  of  health  care  services. 
Except  where  required  by  law,  the 
categories  of  health  care  services  for 
which  preauthorization  or  concurrent 
review  is  required  may  vary  in  different 
geographical  locations  or  for  different 
types  of  providers. 

(ii)  Preauthorization  procedures.  With 
respect  to  categories  of  health  care 
(inpatient  or  outpatient)  for  which 
preauthorization  is  required,  the 
following  procedures  shall  apply: 

(A)  The  requirement  for 
preauthorization  shall  be  widely 
publicized  to  beneficiaries  and 
providers. 

(B)  All  requests  for  preauthorization 
shall  be  responded  to  in  writing. 
Notification  of  approval  or  denial  shall 
be  sent  to  the  beneficiary.  Approvals 
shall  specify  the  health  care  services 
and  supplies  approved  and  identify  any 
special  limits  or  further  requirements 
applicable  to  the  particular  case. 

(C)  An  approved  preauthorization 
shall  state  the  number  of  days, 
appropriate  for  the  type  of  care 
involved,  for  which  it  is  valid.  In 
general,  preauthorizations  will  be  valid 
for  30  days.  If  the  services  or  supplies 
are  not  obtained  within  the  number  of 


days  specified,  a  new  preauthorization 
request  is  required. 

(iii)  Payment  reduction  for 
noncompliance  with  required  utilization 
review  procedures.  (A)  Paragraph 
(b)(4)(iii)  of  this  section  applies  to  any 
case  in  which: 

(1)  A  provider  was  required  to  obtain 
preauthorization  or  continued  stay  (in 
connection  with  required  concurrent 
review  procedures)  approval. 

(2)  The  provider  failed  to  obtain  the 
necessary  approval;  and 

(3)  The  health  care  services  have  not 
been  disallowed  on  the  basis  of 
necessity,  appropriateness  or 
reasonableness.  In  such  a  case, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
special  circumstances. 

(B)  In  a  case  described  in  paragraph 
(b)(4)(iii)(A)  of  this  section, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
special  circumstances.  The  amount  of 
this  reduction  shall  be  ten  percent  of  the 
amount  otherwise  allowable  for  services 
for  which  preauthorization  (including 
preauthorization  for  continued  stays  in 
connection  with  concurrent  review 
requirements)  approval  should  have 
been  obtained,  but  was  not  obtained.  In 
the  case  of  hospital  admissions 
reimbursed  under  the  DRG-based 
payment  system,  the  reduction  shall  be 
taken  against  the  percentage  (between 
zero  and  100  percent)  of  the  total 
reimbursement  equal  to  the  number  of 
days  of  care  provided  without 
preauthorization  approval,  divided  by 
the  average  length  of  stay  for  admissions 
for  the  DRG  involved.  In  the  case  of 
institutional  payments  based  on  per 
diem  payments,  the  reduction  shall  be 
taken  only  against  the  days  of  care 
provided  without  preauthorization 
approval.  For  care  for  which  payment  is 
on  a  per  service  basis,  the  reduction 
shall  be  taken  only  against  the  amount 
that  relates  to  the  services  provided 
without  preauthorization  approval. 
Unless  otherwise  specifically  provided 
under  procedures  issued  by  the 
Director,  OCHAMPUS,  the  effective  date 
of  any  preauthorization  approval  shall 
be  the  date  on  which  a  properly 
submitted  request  was  received  by  the 
review  organization  designated  for  that 
purpose. 

(C)  The  payment  reduction  set  forth  in 
paragraph  (b)(4)(iii)(B)  of  this  section 
may  be  waived  by  the  Director, 
OCHAMPUS  when  the  provider  could 
not  reasonably  have  been  expected  to 
know  of  the  preauthorization 
requirement  or  some  other  special 
circumstance  justifies  the  waiver. 

(D)  Services  for  which  payment  is 
disallowed  under  paragraph  (b)(4)(iii)  of 
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this  section  may  not  be  billed  to  the 
patient  (or  the  patient’s  family). 
***** 

(f)  Special  procedures  in  connection 
with  certain  types  of  health  care  services 
or  certain  types  of  review  activities. 

(1)  In  general.  Many  provisions  of  this 
section  are  directed  to  die  context  of 
services  covered  by  the  CHAMPUS 
DRG-based  payment  system.  This 
section,  however,  is  also  applicable  to 
other  services.  In  addition,  many 
provisions  of  this  section  relate  to  the 
context  of  peer  review  activities 
performed  by  Peer  Review 
Organizations  whose  sole  functions  for 
CHAMPUS  relate  to  the  Quality  and 
Utilization  Review  Peer  Review 
Organization  program.  However,  it  also 
applies  to  review  activities  conducted 
by  contractors  who  have  responsibilities 
broader  than  those  related  to  the  quality 
and  utilization  review  program. 
Paragraph  (f)  of  this  section  authorizes 
certain  special  procedures  that  will 
apply  in  connection  with  such  services 
and  such  review  activities. 

(2)  Services  not  covered  by  the  DRG- 
based  payment  system.  In  implementing 
the  quality  and  utilization  review 
program  in  the  context  of  services  not 
covered  by  the  DRG-based  payment 
system,  the  Director,  OCHAMPUS  may 
establish  procedures,  appropriate  to  the 
types  of  services  being  reviewed, 
substantively  comparable  to  services 
covered  by  the  DRG-based  payment 
system  regarding  obligations  of 
providers  to  cooperate  in  the  quality 
and  utilization  review  program, 
authority  to  require  appropriate 
corrective  actions  and  other  procedures. 
The  Director,  OCHAMPUS  may  also 
establish  such  special,  substantively 
comparable  procedures  in  connection 
with  review  of  health  care  services 
which,  although  covered  by  the  DRG- 
based  payment  method,  are  also  affected 
by  some  other  special  circumstances 
concerning  payment  method,  nature  of 
care,  or  other  potential  utilization  or 
quality  issue. 

(3)  Peer  review  activities  by 
contractors  also  performing  other 
administration  or  management 
functions. 

(i)  Sole-function  PRO  versus  multi¬ 
function  PRO.  In  all  cases,  peer  review 
activities  under  the  Quality  and 
Utilization  Review  Peer  Review 
Organization  program  are  carried  out  by 
physicians  and  other  qualified  health 
care  professionals,  usually  under 
contract  with  OCHAMPUS.  In  some 
cases,  the  Peer  Review  Organization 
contractor’s  only  functions  are  pursuant 
to  the  quality  and  utilization  review 
program.  In  paragraph  (f)(3)  of  this 


section,  this  type  of  contractor  is 
referred  to  as  a  “sole  function  PRO.”  In 
other  cases,  the  Peer  Review 
Organization  contractor  is  also 
performing  other  functions  in 
connection  with  the  administration  and 
management  of  CHAMPUS.  In 
paragraph  (f)(3)  of  this  section,  this  type 
of  contractor  is  referred  to  as  a  “multi¬ 
function  PRO.”  As  an  example  of  the 
latter  type,  managed  care  contractors 
may  perform  a  wide  range  of  functions 
regarding  management  of  the  delivery 
and  financing  of  health  care  services 
under  CHAMPUS,  including  but  not 
limited  to  functions  under  the  Quality 
and  Utilization  Review  Peer  Review 
Organization  program. 

(ii)  Special  rules  and  procedures. 

With  respect  to  multi-function  PROs, 
the  Director,  OCHAMPUS  may  establish 
special  procedures  to  assure  the 
independence  of  the  Quality  and 
Utilization  Review  Peer  Review 
Organization  program  and  otherwise 
advance  the  objectives  of  the  program. 
These  special  rules  and  procedure 
include,  but  are  not  limited  to,  the 
following: 

(A)  A  reconsidered  determination  that 
would  be  final  in  cases  involving  sole- 
function  PROs  under  paragraph  (i)(2)  of 
this  section  will  not  be  final  in 
connection  with  Multi-function  PROs. 
Rather,  in  such  cases  (other  than  any 
case  which  is  appealable  under 
paragraph  (i)(3)  of  this  section),  an 
opportunity  for  a  second 
reconsideration  shall  be  provided.  The 
second  reconsideration  will  be  provided 
by  OCHAMPUS  or  another  contractor 
independent  of  the  multi-function  PRO 
that  performed  the  review.  The  second 
reconsideration  may  not  be  further 
appealed  by  the  provider. 

(B)  Procedures  established  by 
paragraphs  (g)  through  (m)  of  this 
section  shall  not  apply  to  any  action  of 
a  multifunction  PRO  (or  employee  or 
other  person  or  entity  affiliated  with  the 
PRO)  carried  out  in  performance  of 
functions  other  than  functions  under 
this  section. 

***** 

(i)  Appeals  and  hearings.  •  *  * 

(4)  For  purposes  of  the  hearing 
process,  a  PRO  reconsidered 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  forpial 
review  determination  under  §  199.10, 
unless  revised  at  the  initiative  of  the 
Director,  OCHAMPUS  prior  to  a  hearing 
on  the  appeal,  in  which  case  the  revised 
determination  shall  be  considered  as  the 
procedural  equivalent  of  a  formal 
review  determination  under  §  199.10. 
***** 


8.  Section  199.16  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1), 
(a)(3),  (b),  (c),  (d)  introductory  text, 

(d)(2),  (d)(3),  and  (d)(4),  by  adding  a 
new  paragraph  (d)(5),  by  revising 
paragraph  (e),  and  by  adding  a  new 
paragraph  (f)(3)  to  read  as  follows: 

§  199.16  Supplemental  Health  Care 
Program  for  active  duty  members. 

(a)  Purpose  and  applicability. 

(1)  The  purpose  of  this  section  is  to 
implement,  with  respect  to  health  care 
services  provided  under  the 
supplemental  health  care  program  for 
active  duty  members  of  the  uni  formed 
services,  the  provision  of  10  U.S.C. 
1074(c).  This  section  of  law  authorizes 
DoD  to  establish  for  the  supplemental 
care  program  the  same  payment  rules, 
subject  to  appropriate  modifications,  as 
apply  under  CHAMPUS. 
***** 

(3)  This  section  applies  to  all  health 
care  services  covered  by  the  CHAMPUS. 
For  purposes  of  this  section,  health  care 
services  ordered  by  a  military  treatment 
facility  (MTF)  provider  for  an  MTF 
provider  maintains  responsibility  are 
also  covered  by  the  supplemental  care 
program  and  subject  to  the  requirements 
of  this  section. 

(b)  Obligation  of  providers  concerning 
payment  for  supplemental  health  care 
for  active  duty  members. 

(1)  Hospitals  covered  by  DRG-based 
payment  system.  For  a  hospital  covered 
by  the  CHAMPUS  DRG-based  payment 
system  to  maintain  its  status  as  an 
authorized  provider  for  CHAMPUS 
pursuant  to  §  199.6,  that  hospital  must 
also  be  a  participating  provider  for 
purposes  of  the  supplemental  care 
program.  As  a  participating  provider, 
each  hospital  must  accept  the  DRG- 
based  payment  system  amount 
determined  pursuant  to  §  199.14  as 
payment  in  full  for  the  hospital  services 
covered  by  the  system.  The  failure  of 
any  hospital  to  comply  with  this 
obligation  subjects  that  hospital  to 
exclusion  as  a  CHAMPUS-authorized 
provider. 

(2)  Other  participating  providers.  For 
any  institutional  or  individual  provider, 
other  than  those  described  in  paragraph 
(b)(1)  of  this  section  that  is  a 
participating  provider,  the  provider 
must  also  be  a  participating  provider  for 
purposes  of  the  supplemental  care 
program.  The  provider  must  accept  the 
CHAMPUS  allowable  amount 
determined  pursuant  to  §  199.14  as 
payment  in  full  for  the  hospital  services 
covered  by  the  system.  The  failure  of 
any  provider  to  comply  with  this 
obligation  subjects  the  provider  to 
exclusion  as  a  participating  provider. 
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(c)  General  rule  for  payment  and 
administration.  Subject  to  the  special 
rules  and  procedures  in  paragraph  (d)  of 
this  section  and  the  waiver  authority  in 
paragraph  (e)  of  this  section,  as  a  general 
rule  the  provisions  of  §  199.14  shall 
govern  payment  and  administration  of 
claims  under  the  supplemental  care 
program  as  they  do  claim  under 
CHAMPUS.  To  the  extent  necessary  to 
interpret  or  implement  the  provisions  of 
§  199.14,  related  provisions  of  this  part 
shall  also  be  applicable. 

(d)  Special  rules  and  procedures.  As 
exceptions  to  the  general  rule  in 
paragraph  (c)  of  this  section,  the  special 
rules  and  procedures  in  this  section 
shall  govern  payment  and 
administration  of  claims  under  the 
supplemental  care  program.  These 
special  rules  and  procedures  are  subject 
to  the  waiver  authority  of  paragraph  (e) 
of  this  section. 

***** 

(2)  Preauthorization  by  the  uniformed 
services  of  each  service,  except  for 
services  in  cases  of  medical  emergency 
(for  which  the  definition  in  §  199.2  shall 
apply),  is  required  for  the  supplemental 
care  program.  It  is  the  responsibility  of 
the  active  duty  members  to  obtain 
preauthorization  for  each  service.  With 
respect  to  each  emergency  inpatient 
admission,  after  such  time  as  the 
emergency  condition  is  addressed, 
authorization  for  any  proposed 
continued  stay  must  be  obtained  within 
two  working  days  of  admission. 

(3)  With  respect  to  the  filing  of  claims 
and  similar  administrative  matters  for 
which  this  part  refers  to  activities  of  the 
CHAMPUS  fiscal  intermediaries,  for 
purposes  of  the  supplemental  care 
program,  responsibilities  for  claims 
processing,  payment  and  some  other 
administrative  matters  may  be  assigned 
by  the  Director,  OCHAMPUS  to  the 
same  fiscal  intermediaries,  other 
contractor,  or  to  the  nearest  military 
medical  treatment  facility  or  medical 
claims  office. 

(4)  The  annual  cost  pass-throughs  for 
capital  and  direct  medical  education 
costs  that  are  available  under  the 
CHAMPUS  DRG-based  payment  system 
are  also  available,  upon  request,  under 
the  supplemental  care  program.  To 
obtain  payment  include  the  number  of 
active  duty  bed  days  as  a  separate  line 
item  on  the  annual  request  to  the 
CHAMPUS  fiscal  intermediaries. 

(5)  For  providers  other  than 
participating  providers,  the  Director, 
OCHAMPUS  may  authorize  payment  in 
excess  of  CHAMPUS  allowable 
amounts.  No  provider  may  bill  an  active 
duty  member  any  amount  in  excess  of 
the  CHAMPUS  allowable  amount. 


(e)  Waiver  authority.  With  the 
exception  of  statutory  requirements,  any 
restrictions  or  limitations  pursuant  to 
the  general  rule  in  paragraph  (c)  of  this 
section,  and  special  rules  and 
procedures  in  paragraph  (d)  of  this 
section  may  be  waived  by  the  Director, 
OCHAMPUS,  at  the  request  of  an 
authorized  official  of  the  uniformed 
service  concerned,  based  on  a 
determination  that  such  waiver  is 
necessary  to  assure  adequate  availability 
of  health  care  services  to  active  duty 
members. 

(f)  Authorities.  *  *  * 

(3)  The  Director,  OCHAMPUS  shall 
issue  procedural  requirements  for  the 
implementation  of  this  section, 
including  requirement  for  claims 
submission  similar  to  those  established 
by  §  199.7. 

Dated:  May  5, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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BILLING  CODE  5000-04-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-231;  RM-8076] 

Radio  Broadcasting  Services; 

Marlboro,  VT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  termination. 

SUMMARY:  The  Commission  dismisses 
the  proposal  filed  by  Mountain  View 
Broadcasting,  Inc.  (RM-8076), 
requesting  the  deletion  of  vacant 
Channel  268A  at  Marlboro,  Vermont, 
because  expressions  of  interest  in  the 
channel  have  been  filed.  See  57  FR 
49056,  October  29, 1992.  With  this 
action,  this  proceeding  is  terminated. 
DATE:  This  proceeding  is  terminated 
effective  April  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  92-231, 
adopted  April  9, 1993,  and  released 
April  30, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  copy  contractor, 


ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Huger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  93-10624  Filed  5-10-93;  8:45  am] 
BILLING  CODE  6712-01  M 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018— AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Three  Hawaiian  Plant 
Species  of  the  Genus  Melicope 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  three  plants  in  the  genus  Melicope 
(alani):  M.  adscendens,  M.  balloui,  and 
M.  ovalis.  All  three  species  are  endemic 
to  the  slopes  of  Haleakala  on  the  island 
of  Maui,  Hawaiian  Islands.  The  three 
plant  species  and  their  habitats  have 
been  variously  affected  or  are  currently 
threatened  by  one  or  both  of  the 
following:  habitat  degradation  and 
damage  to  plants  by  feral  and  domestic 
animals  (cattle  and/or  pigs)  and 
competition  for  space,  light,  water,  and 
nutrients  by  naturalized,  introduced 
vegetation.  Due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distributions,  these  species  and 
their  populations  are  subject  to  reduced 
reproductive  vigor  or  an  increased 
likelihood  of  extinction  from  stochastic 
events.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  provided  by  the 
Act.  If  made  final,  it  would  also  activate 
and  augment  State  regulations 
protecting  endangered  species  of  plants. 
Comments  and  materials  related  to  this 
proposal  are  solicited. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  12, 
1993.  Public  hearing  requests  must  be 
received  by  June  25, 1993. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith,  Field  Supervisor, 


27700 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Proposed  Rules 


Pacific  Islands  Office,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  Room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  Comments 
and  materials  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Smith  at  the  above  address 
(808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Melicope  adscendens,  M.  balloui,  and 
M.  ovalis,  members  of  the  citrus  family 
(Rutaceae),  are  endemic  to  the  slops  of 
Haleakala  on  the  island  of  Maui, 
Hawaiian  Islands.  The  island  of  Maui 
comprises  remnants  of  two  large  shield 
volcanoes,  the  older  West  Maui  Volcano 
on  the  west  and  the  larger  and  much 
younger  Haleakala  Volcano  on  the  east. 
These  two  volcanoes  and  the  connecting 
isthmus  formed  by  lava  flows  made  up 
an  island  1,888  square  kilometers  (sq 
km)  (729  sq  miles  (mi))  in  area. 
Haleakala,  on  East  Maui,  erupted  just 
200  years  ago  and  has  an  elevation  of 
3,055  meters  (m)  (10,023  feet  (ft)). 
Haleakala  still  retains  its  classic  shield 
shape  and  has  somewhat  less  diverse 
vegetation  than  the  older  more  eroded 
West  Maui  Mountains.  Rainfall  on 
Haleakala  averages  about  890 
centimeters  (cm)  (350  inches  (in))  per 
year,  with' the  mountain’s  windward 
(northeastern)  slope  receiving  the  most 
precipitation.  However,  Haleakala’s 
inner  crater  is  a  dry  cinder  desert 
because  it  is  above  the  level  at  which 
precipitation  develops  and  is  sheltered 
from  moisture-laden  winds  (Gagne  and 
Cuddihy  1990). 

Melicope  adscendens  occurs  in 
Nestegis  sandwicensis  (Olopua) 

Lowland  Mesic  Forest.  This  vegetation 
type,  which  includes  co-dominant 
Pleomele  auwahiensis  (hala  pepe),  now 
exists  as  scattered  patches,  much  of  the 
original  area  having  been  converted  to 
pasture  land.  This  forest  occurs  between 
the  elevations  of  30  and  1,600  m  (100 
and  5,250  ft).  Rainfall  falls  mostly  from 
October  to  March,  and  substrates  are 
well-drained.  Melicope  balloui  and  M. 
ovalis  occur  in  Acacia  koa/Metrosideros 
polymorpha  (Koa/’Ohi’a)  Montane  Wet 
Forest.  This  plant  community  occurs 
between  the  elevations  of  1,200  and 
2,200  m  (3,900  and  7,200  ft).  Annual 
rainfall  is  over  250  cm  (98  in)  and 
occurs  evenly  distributed  throughout 
the  year.  The  climate  is  warm,  and 
frequent  afternoon  fog  often  results  in 
fog  drip.  Substrates  are  volcanic  with 
well  developed  soil.  This  is  a  highly 
stratified  community,  comprising,  in 
order  of  canopy  height:  koa  (up  to  40  m 


tall):  ’ohi’a  (up  to  30  m  tall):  several 
native  tree  species  (10  to  20  m  tall); 
Cibotium  (hapu’u)  (understory  canopy): 
and  shrubs,  herbs,  ferns,  and  mosses 
(shade-tolerant  understory)  (Gagne  and 
Cuddihy  1990;  Hawaii  Heritage  Program 
(HHP)  1992a,  1992c,  1992d,  1992f). 

The  only  known  extant  population  of 
Melicope  adscendens  and  one  of  two 
populations  of  M.  balloui  are  located  on 
privately  owned  land.  The  only  known 
extant  population  of  M.  ovalis  and  the 
second  population  of  M.  balloui  are  in 
Haleakala  National  park,  which  is 
owned  by  the  Federal  government  (HHP 
1992a,  1992c,  1992d,  1992f). 

Discussion  of  the  Three  Species 
Proposed  for  Listing 

Melicope  adscendens  was  first 
collected  by  Charles  Noyes  Forbes  at 
Auwahi  on  the  southwestern  slopes  of 
Haleakala  in  1920.  Harold  St.  John  and 
Edward  P.  Hume  (St.  John  1944)  later 
named  and  described  the  species  as 
Pelea  adscendens,  choosing  the  specific 
epithet  to  describe  the  habit  of  the  plant. 
Thomas  G.  Hartley  and  Benjamin  C. 
Stone  (1989,  Stone  et  al.  1990,  Wagner 
et  al.  1990)  synonymized  the  genus 
Pelea  with  Melicope,  resulting  in  M. 
adscendens,  the  current  name  for  this 
species. 

Melicope  adscendens  is  a  sprawling 
shrub  with  long,  slender  branches 
covered  with  gray  hairs  when  young 
and  becoming  hairless  when  older.  New 
growth  is  covered  with  many  fine, 
yellowish  to  golden  brown  hairs.  The 
opposite,  widely  spaced,  leathery  to 
papery,  elliptic  leaves  measure  1.5  to 
6.5  cm  (0.6  to  2.6  in)  long  and  1  to  4 
cm  (0.4  to  1.6  in)  wide  and  have  petioles 
0.6  to  1.6  cm  (0.2  to  0.6  in)  long.  Both 
upper  and  lower  surfaces  of  mature 
leaves  are  hairless.  Each  flower  cluster 
is  on  a  main  stalk  13  to  17  mm  (0.5  to 
0.7  in)  long  and  comprises  one  to  three 
flowers  on  individual  stalks,  usually  4 
to  8  mm  (0.2  to  0.3  in)  long.  Only  female 
flowers  have  been  observed,  and  each 
consists  of  four  sepals  about  3.5  mm  (0.1 
in)  long,  four  petals  about  5  mm  (0.2  in) 
long,  an  eight-lobed  nectary  disk,  eight 
reduced  and  nonfunctional  stamens, 
and  a  hairless  four-celled  ovary.  The  14 
to  15mm  (0.6  in)  wide  fruit  is  made  up 
of  4  distinct  follicles  (dry  fruits  splitting 
along  one  side)  7  to  7.5  mm  (0.3  in) 
long.  Sepals  and  petals  remain  attached 
to  the  mature  fruit.  The  endocarp  (inner 
fruit  wall)  and  the  wrinkled  exocarp 
(outer  fruit  wall)  are  both  hairless. 
Melicope  adscendens  is  distinguished 
from  other  species  of  the  genus  by  its 
habit,  the  distinct  follicles  of  its  fruit, 
and  the  persistent  (remaining  attached) 
sepals  and  petals  (Stone  1969,  Stone  et 
al.  1990). 


Melicope  adscendens  has  been  found 
only  on  the  island  of  Maui  on  the 
southwestern  slope  of  Haleakala.  Two 
plants,  separated  by  an  unspecified 
distance,  were  found  by  Forbes  in  1920. 
Today,  one  of  these  plants  is  still  known 
to  exist  near  Puu  Quli  on  privately 
owned  land;  the  other  plant  has  not 
been  relocated.  This  species  typically 
grows  in  Olopua  Lowland  Mesic  Forest 
with  hala  pepe  as  a  co-dominant  at 
elevations  between  914  and  1,200  m 
(3,000  and  3,900  ft).  Associated  species 
include  Chamaesyce  celastroides  var. 
lorifolia  (’akoko),  Dodonaea  viscosa  (a’ 
ali’i),  outeria  sandwicensis  (’ala’a),  and 
Styphelia  tameiameia  (pukiawe).  The 
plant  grows  next  to  a  water  pipeline  on 
land  used  as  a  cattle  (Bos  taurus)  ranch. 
Major  threats  are  habitat  damage  and 
trampling  by  cattle,  competition  with 
the  alien  plant  species  Lantana  camara 
(lantana)  and  Pennisetum  clandestinum 
(Kikuyu  grass),  and  reduced 
reproductive  vigor  and/or  extinction 
from  stochastic  events  due  to  the 
existence  of  only  one  known  population 
with  one  individual.  Potential  threats 
include  habitat  degradation  and  damage 
to  plants  by  feral  axis  deer  ( Axis  axis), 
goats  ( Capra  hircus)  feral  pigs  (Sus 
scrofa),  black  twig  borer  ( Xylosandrus 
compactus),  fire  and  ranch  activities 
(such  as  water  pipeline  maintenance) 
(HHP  1992a;  Art  Medeiros,  Haleakala 
National  Park,  Robert  Hobdy,  Hawaii 
Department  of  Land  and  Natural 
Resources,  and  Steve  Perlman,  Hawaii 
Plant  Conservation  Center,  pers. 
comms.,  1992). 

Melicope  balloui  was  first  collected  by 
Horace  Mann,  Jr.,  and  William  Tufts 
Brigham  in  1864  or  1865.  When 
Wilhelm  Hillebrand  (1888)  named  this 
plant  Pelea  mannii,  he  cited  this 
specimen  as  well  as  a  specimen  which 
is  now  thought  to  be  P.  peduncularis.  If 
Mann  and  Brigham’s  specimen  i^ 
chosen  as  the  type  of  P.  mannii,  the 
correct  name  for  the  taxon  will  be  M. 
mannii,  and  M.  balloui  will  become  a 
synonym  (Stone  et  al.  1990).  When 
naming  P.  balloui,  Rock  (1913)  based  his 
name  on  a  specimen  he  had  collected  in 
1910.  Rock  chose  the  specific  epithet  to 
honor  Howard  M.  Ballou,  who  corrected 
the  proof  sheets  of  his  landmark  book 
on  Hawaiian  indigenous  trees  (Rock 
1913).  The  specimen  St.  John  cited  as 
the  type  when  he  named  and  described 
P.  ukuleleensis  actually  comprised 
material  of  both  P.  balloui  and  P. 
clusiaefolia,  both  previously  validly 
published  names  (Stone  1963). 
Following  the  transfer  of  the  genus 
Pelea  to  Melicope  (Hartley  and  Stone 
1989,  Wagner  et  al.  1990),  authors  of  the 
current  treatment  of  the  Hawaiian 
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members  of  the  genus  (Stone  et  al.  1990) 
now  consider  P.  balloui  and  P. 
ukuleleensis  to  be  synonyms  of  M. 
balloui. 

Melicope  balloui  is  a  small  tree  or 
shrub,  the  new  growth  of  which  has 
yellowish  brown  woolly  hairs  and  waxy 
scales.  Plant  parts  later  become  nearly 
hairless.  Leaves  are  opposite,  leathery, 
inversely  ovate  to  elliptic,  5  to  10  cm 
(2.0  to  3.9  in)  long,  3  to  7  cm  (1.2  to  2.8 
in)  wide,  and  have  petioles  1.0  to  2.6  cm 
(0.4  to  1.0  in)  long.  The  upper  and  lower 
surfaces  of  mature  leaves  are  hairless 
except  along  the  midrib  of  the  lower 
surface.  Each  flower  cluster  is  on  a  main 
stalk  3  to  16  mm  (0.1  to  0.6  in)  long  and 
comprises  five  to  nine  flowers  on 
individual  stalks  about  5  mm  (0.2  in) 
long.  Only  female  flowers  have  been 
observed,  and  each  consists  of  four 
sepals  about  3  mm  (0.1  in)  long,  four 
petals  about  4  mm  (0.2  in)  long,  an 
eight-lobed  nectary  disk,  eight  reduced 
and  nonfunctional  stamens,  and  a  four- 
celled  ovary  with  many  short,  fine  hairs. 
The  fruit,  a  four-lobed  capsule  2.5  to  2.7 
cm  (1.0  to  1.1  in)  wide,  consists  of  1.2 
to  1.3  cm  (0.5  in)  long  carpels  fused 
about  a  quarter  of  their  length.  Sepals 
and  petals  usually  remain  attached  to 
the  mature  fruit.  One  or  two  glossy 
black  seeds  about  7  mm  (0.3  in)  long  are 
found  in  each  fertile  carpel.  The  exocarp 
and  endocarp  are  covered  with  fine, 
short  hairs.  Melicope  balloui  is 
distinguished  from  other  species  of  the 
genus  by  the  partially  fused  carpels  of 
its  four-lobed  capsule  and  the  usually 
persistent  sepals  and  petals  (Stone  et  al. 
1990). 

Melicope  balloui  has  been  found  only 
on  the  island  of  Maui  on  the  northern 
and  southeastern  slopes  of  Haleakala. 
There  are  two  known  extant 
populations,  located  approximately  4.0 
km  (2.5  mi)  apart  near  Puu  o  Kakae  on 
privately  owned  land  and  in  Kipahulu 
Valley  on  federally  owned  land  within 
Haleakala  National  Park.  The  two 
populations  comprise  an  estimated  total 
of  no  more  than  10  individuals.  This 
species  typically  grows  in  koa-  and 
'ohi'a-dominated  Montane  Wet  Forests 
at  elevations  between  760  and  1,520  m 
(2,500  and  5,000  ft).  Associated  species 
include  Coprosma  sp.  (pilo), 
Dicranopteris  linearis  (uluhe),  Joinvillea 
ascendens  ssp.  ascendens  ('ohe),  and 
Peperomia  subpetiolata  ('ala'ala  wai 
nui).  Major  threats  are  habitat 
degradation  and  damage  to  plants  by 
feral  pigs  and  reduced  reproductive 
vigor  and/or  extinction  from  stochastic 
events  due  to  the  small  number  of 
existing  populations  and  individuals. 
Potential  threats  include  competition 
with  alien  plant  species,  such  as 
Paspalum  conjugatum  (Hilo  grass)  and 


Psidium  cattleianum  (strawberry  guava); 
susceptibility  to  black  twig  borer,  and 
habitat  degradation  and  damage  to 
plants  by  feral  goats  and  axis  deer  (HHP 
1992c,  1992d;  Linda  Cuddihy,  Hawaii 
Volcanoes  National  Park,  and  A. 
Medeiros,  Haleakala  National  Park,  pers. 
comms.,  1992). 

Based  on  a  specimen  collected  by 
Forbes  in  the  mountains  above  Hana, 

East  Maui,  St.  John  (1944)  described  and 
named  Pelea  ovalis,  choosing  the 
specific  epithet  to  refer  to  the  shape  of 
the  leaves  of  the  species.  Hartley  and 
Stone  (1989)  synonymized  the  genus 
Pelea  with  Melicope,  resulting  in  the 
combination  M.  ovalis. 

Melicope  ovalis  is  a  tree  up  to  5  m  (16 
ft)  tall.  New  growth  has  fine,  short, 
brownish  hairs  and  soon  becomes 
hairless.  Leaves  are  opposite,  leathery, 
broadly  elliptic,  8  to  16  cm  (3.1  to  6.3 
in)  long,  4  to  10  cm  (1.6  to  3.9  in)  wide, 
and  have  petioles  3  to  4  cm  (1.2  to  1.6 
in)  long.  The  upper  and  lower  surfaces 
of  the  leaves  are  hairless,  and  bruised 
foliage  has  an  anise  odor  similar  to  that 
of  M.  anisata  (mokihanna).  Each  flower 
cluster  is  on  a  main  stalk  3  to  12  mm 
(0.1  to  0.5  in)  long  and  comprises  three 
to  seven  flowers  on  individual  stalks  10 
to  13  mm  (0.4  to  0.5  in)  long.  The  fruit, 
a  capsule  about  1  cm  (0.4  in)  long  and 
1.2  to  1.4  cm  (0.5  to  0.6  in)  wide,  has 
carpels  that  are  fused  along  almost  their 
entire  length.  Each  fertile  carpel 
contains  one  or  two  glossy  black  seeds 
about  5  mm  (0.2  in)  long.  The  exocarp 
and  endocarp  are  both  hairless. 

Melicope  ovalis  is  distinguished  from 
other  species  of  the  genus  by  the  almost 
entirely  fused  carpels  of  its  capsule,  its 
nonpersistent  sepals  and  petals,  and  its 
well-developed  petioles  (Stone  et  al. 
1990). 

Melicope  ovalis  has  been  found  only 
on  the  island  of  Maui  on  the  eastern  and 
southeastern  slopes  of  Haleakala.  There 
is  one  known  extant  population,  located 
in  Kipahulu  Valley  on  federally  owned 
land  in  Haleakala  National  Park.  This 
species  typically  grows  in  koa-  and 
’ohi’a-dominated  Montane  Wet  Forests 
at  elevations  between  850  and  1,430  m 
(2,800  and  4,700  ft).  Associated  species 
include  Broussaisia  arguta  (kanawao), 
Cheirodendron  trigynum  (’olapa),  and 
Perrottetia  sandwicensis  (olomea). 

Major  threats  are  habitat  degradation 
and  damage  to  plants  by  feral  pigs  and 
reduced  reproductive  vigor  and/or 
extinction  from  stochastic  events  due  to 
the  existence  of  only  one  population 
and  one  known  individual.  Competition 
with  alien  introduced  plants  such  as 
Hilo  grass  and  strawberry  guava, 
susceptibility  to  black  twig  borer,  and 
habitat  degradation  and  damage  to 
plants  by  feral  goats  and  axis  aeer  are 


potential  threats  (HHP  1992e,  1992f;  L. 
Cuddihy  and  A.  Medeiros,  pers. 
comms.,  1992). 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  In  that  document,  Melicope 
balloui  (as  Pelea  balloui )  and  M.  ovalis 
(as  P.  ovalis )  were  considered  to  be 
endangered.  On  July  1, 1975,  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 

(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species,  including  M.  balloui  (as  P. 
balloui )  and  M.  ovalis  (as  P.  ovalis).  The 
list  of  1,700  plant  taxa  was  assembled 
on  the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 
1975,  Federal  Register  publication. 
General  comments  received  in  response 
to  the  1976  proposal  are  summarized  in 
an  April  26, 1978,  Federal  Register 
publication  (43  FR  17909).  In  1978, 
amendments  to  the  Act  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  dong  with 
four  other  proposals  that  had  expired. 

The  Service  published  a  notice  of 
review  for  plants  on  December  15, 1980 
(45  FR  82479),  in  which  M.  balloui  (as 
P.  balloui )  and  M.  ovalis  (as  P.  ovalis ) 
were  considered  to  be  Category  1 
candidates  for  Federal  listing.  Category 
1  species  are  those  for  which  the  Service 
has  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
In  an  updated  notice  of  review 
published  on  September  27, 1985  (50  FR 
39525),  M.  balloui  (as  P.  balloui )  was 
considered  to  be  a  Category  1  species, 
and  M.  ovalis  (as  P.  ovalis )  a  Category 
1*  species.  Category  1*  taxa  are  those 


27702 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Proposed  Rules 


which  are  possibly  extinct.  In  a  notice 
of  review  published  February  21, 1990 
(55  FR  6183),  M.  adscendens  was 
treated  as  a  Category  3A  species  and  M. 
balloui  and  M.  ovalis  as  Category  1* 
species.  Category  3A  species  are  those 
for  which  the  Service  has  persuasive 
evidence  of  extinction.  Because 
specimens  collected  in  the  past  few 
years  were  recently  verified  as  being 
these  three  species,  they  are  now  being 
proposed  for  listing. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 


requires  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  M.  balloui  and 
M.  ovalis  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985. 1986,  1987,  1988,  1989, 
1990,  and  1991.  Publication  of  the 
present  proposed  rule  constitutes  the 


final  1-year  finding  for  M.  balluoi  and 
M.  ovalis. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the  criteria 
and  procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  The  threats 
facing  these  three  species  are 
summarized  in  Table  1. 


Table  1.— Summary  of  Threats 


Alien  mammals 

Alien 

Human  im- 

Limited 

Cattle  Deer 

Goats 

Pigs 

plants 

pacts 

numbers 1 

Melicope 

X  P 

P 

P 

p 

X 

P 

p 

X 

adscendens. 

Melicope  balloui . 

P 

P 

X 

p 

P 

X 

Melicope  ovalis . 

P 

p 

X 

p 

P 

X 

Key: 

X  =  Immediate  and  significant  threat. 

P  =  Potential  threat. 

1  =  No  more  than  10  known  individuals  and  no  more  than  2  known  populations. 


These  factors  and  their  application  to 
Melicope  adscendens  (St.  John  and  E. 
Hume)  T.  Hartley  and  B.  Stone  (alani), 

M.  balloui  (Rock)  T.  Hartley  and  B. 

Stone  (alani),  and  M.  ovalis  (St.  John)  T. 
Hartley  and  B.  Stone  (alani)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
native  vegetation  of  East  Maui  has 
undergone  extreme  alterations  because 
of  past  and  present  land  management 
practices,  including  deliberate  alien 
plant  and  animal  introductions  and 
agricultural  development  (Scott  et  al. 
1986).  Degradation  of  habitat  by  feral 
animals  and  competition  with  alien 
plants  are  considered  to  be  the  major 
threats  to  the  three  species  being 
proposed. 

Cattle,  introduced  to  Maui  in  the  early 
1800s,  were  permitted  to  range  freely 
and  subsequently  became  quite 
numerous.  Cattle  have  converted  large 
tracts  of  forest  to  open  pasture  on 
southern  and  northwestern  Haleakala. 
Feral  cattle  consume  native  vegetation, 
trample  roots  and  seedlings,  accelerate 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990, 
Stone  1985).  Along  with  goats,  cattle  are 
considered  one  of  the  two  most 
damaging  alien  vertebrates  to  Hawaii’s 
native  ecosystems.  The  long  history  of 


cattle  grazing  has  so  altered  the 
southern  slope  of  Haleakala  that  only 
pockets  of  native  vegetation  remain 
(Scott  et  al.  1986).  The  single  known 
individual  of  Melicope  adscendens 
grows  in  an  area  used  for  grazing,  and 
cattle  are  considered  an  immediate 
threat  to  the  species  (A.  Medeiros,  pers. 
comm.,  1992). 

Goats  were  introduced  to  Maui  by  the 
early  1800s  and  are  now  a  serious  threat 
to  the  integrity  of  Maui  rain  forests.  The 
impact  of  goats  on  the  native  vegetation 
is  similar  to  that  described  for  cattle 
(Cuddihy  and  Stone  1990,  Stone  1985). 
Although  they  have  now  been  removed, 
feral  goats  entered  Kipahulu  Valley  in 
the  past  and  could  become  a  threat  to 
Melicope  balloui  and  M.  ovalis  if  they 
return.  Goats  also  occur  near  M. 
adscendens  in  Auwahi  and  are  a 
potential  threat  to  that  species  as  well 
(A.  Medeiros,  pers.  comm.,  1992). 

Axis  deer  cause  habitat  degradation 
by  trampling,  consuming,  and 
overgrazing  vegetation.  This  process 
removes  ground  cover  and  often  results 
in  soil  erosion.  Alien  plant  species  are 
then  able  to  exploit  the  newly  disturbed 
areas  (Cuddihy  and  Stone  1990).  Axis 
deer  have  become  established  at  low 
elevation  slopes  of  western  and 
southern  Haleakala  and  may  become  a 
threat  to  mesic  and  wet  native  forests  on 
Haleakala.  They  are  a  potential  threat  to 


all  three  proposed  species  of  Melicope 
(Scott  et  al.  1986;  R.  Hobdy  and  A. 
Medeiros,  pers.  comms.,  1992). 

In  contrast  to  goats  and  cattle,  pigs 
occupy  the  wetter  regions  of  Hawaii’s 
forests  and  are  one  of  the  major  current 
modifiers  of  wet  forest  habitats.  Pigs 
damage  native  vegetation  by  their 
rooting  and  trampling  activities.  This 
process  encourages  the  ingress  of  alien 
plants,  which  are  able  to  exploit  newly 
disturbed  soil  better  than  native  species. 
In  addition,  these  animals  disseminate 
alien  plant  species  through  their  feces 
and  on  their  bodies  (Cuddihy  and  Stone 
1990,  Stone  1985).  Pigs  have  severely 
damaged  fragile  and  limited 
communities,  such  as  that  of 
Argyroxiphium  virescens  (greensword) 
(Stone  1985).  This  species  of 
greensword  was  found  at  an  historic  site 
of  Melicope  balloui,  which  has  not  been 
relocated  since  1920,  and  it  is  possible 
that  pig  damage  caused  the  destruction 
of  the  habitat  (HHP  1992g).  Although  M. 
balloui  and  M.  ovalis  grow  in  areas  of 
Kipahula  Valley  which  are  fenced  to 
exclude  pigs,  the  areas  are  not  yet  pig- 
free,  so  tramping  of  seedlings  by  this 
animal  remains  a  threat  to  these  two 
species  (HHP  1992b,  1992d.  1992f;  L. 
Cuddihy  and  R.  Hobdy,  pers.  comms., 
1992).  Pigs  are  also  present  in  Auwahi 
and  constitute  a  potential  threat  to  M. 
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adscendens  (S.  Perlman,  pers.  comm., 
1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  and 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity.  This  is 
a  potential  threat  to  all  3  of  the 
proposed  taxa,  none  of  which  has  more 
than  a  total  of  2  populations  or  10 
known  individuals.  Any  collection  of 
whole  plants  or  reproductive  parts  of 
these  species  would  cause  an  adverse 
impact  on  the  gene  pool  and  threaten 
the  survival  of  the  species. 

C.  Disease  or  preaation.  The  black 
twig  border  is  a  small  beetle  about  1.6 
mm  (0.06  in)  in  length,  which  burrows 
into  branches,  introduces  a  pathogenic 
fungus  as  food  for  its  larvae,  and  lays  its 
eggs.  Twigs,  branches,  and  even  an 
entire  plant  can  be  killed  from  such  an 
infestation.  In  the  Hawaiian  Islands, 
black  twig  border  has  many  hosts  and  is 
widespread.  It  is  known  to  attack 
species  of  Melicope  and  is  a  potential 
threat  to  all  three  proposed  species 
(Hara  and  Beardsley  1979). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Hawaii’s 
Endangered  Species  Act  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal]  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 

.  .  .”  (HRS,  sect.  195D-4(a)).  Federal 
listing  would  automatically  invoke 
listing  under  Hawaii  State  law,  which 
prohibits  taking  of  endangered  plants  in 
the  State  and  encourages  conservation 
by  State  agencies  (HRS,  sect.  195D-4). 
None  of  the  three  proposed  species  is 
presently  listed  as  an  endangered 
species  by  the  State  of  Hawaii. 

Melicope  adscendens  is  found 
exclusively  on  privately  owned  land. 
One  of  the  two  known  extant 
populations  of  M.  balloui  occurs  on 
privately  owned  land  within  a 
conservation  district.  M.  ovalis  occurs 
exclusively  on  federal  land;  however, 
feral  pigs  still  pose  a  threat  in  this  area. 

Conservation  district  lands  are  State 
zone  designations,  which  are  regarded 
as  necessary  for  the  protection  of 
endemic  biological  resources  and  the 
maintenance  or  enhancement  of  the 
conservation  of  natural  resources, 
among  other  purposes.  The  Hawaii 
Department  of  Land  and  Natural 
Resources  is  mandated  to  initiate 
changes  in  conservation  district 
boundaries  to  include  "the  habitat  of 
rare  native  species  of  flora  and  fauna 
within  the  conservation  district”  (HRS, 


sect.  195D-5.1).  Hawaii  environmental 
policy,  and  thus  approval  of  land  use, 
is  required  by  law  to  safeguard  "...  the 
State’s  unique  natural  environmental 
characteristics  .  .  .”  (HRS,  sect.  344- 
3(1))  and  includes  guidelines  to  "Protect 
endangered  species  of  individual  plants 
and  animals  .  .  .”  (HRS,  sect.  344- 
4(3)(A)).  State  regulations  are  difficult  to 
enforce  due  to  limited  personnel. 
Requests  for  amendments  to  district 
boundaries  or  variances  within  existing 
classifications  can  be  made  by 
government  agencies  and  private 
landowners  (HRS,  sect.  205—4).  Even  if 
all  other  threats  were  removed  by  virtue 
of  occurrence  and  protection  on  federal 
land  or  in  conservation  districts,  these 
species  would  still  be  threatened  with 
extinction  due  to  their  low  numbers. 

State  laws  relating  to  the  conservation 
of  biological  resources  allow  for  the 
acquisition  of  land  as  well  as  the 
development  and  implementation  of 
programs  concerning  the  conservation 
of  biological  resources  (HRS,  sec.  195D- 
5(a)).  The  State  also  may  enter  into 
agreements  with  Federal  agencies  to 
administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sec.  195D-5(c)).  If  federal  listing  were  to 
occur,  funds  for  these  activities  could  be 
made  available  under  section  6  of  the 
Federal  Act  (State  Cooperative 
Agreements). 

Federal  listing,  because  it 
automatically  invokes  State  listing, 
would  also  trigger  other  State 
regulations  protecting  these  three 
species  of  Melicope.  The  Federal  Act 
would  offer  additional  protection  to 
these  species  because,  if  they  were  to  be 
listed  as  endangered,  it  would  be  a 
violation  of  the  Act  for  any  person  to 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  plant  in  an  area  not  under 
Federal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  numbers  of  individuals  and 
populations  of  these  three  species  of 
Melicope  increase  the  potential  for 
extinction  from  stochastic  events.  The 
limited  gene  pool  may  depress 
reproductive  vigor,  or  a  single  human- 
caused  or  natural  environment 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  or  an 
entire  population,  potentially  causing 
the  extinction  of  the  species.  Only  one 
individual  of  M.  adscendens  is  known 
to  exist,  the  2  populations  of  M  balloui 
contain  a  total  of  less  than  10  known 


individuals,  and  only  1  individual  of  M. 
ovalis  has  been  definitely  identified. 

The  only  known  individual  of 
Melicope  adscendens  is  located  directly 
adjacent  to  a  water  pipeline  used  in 
ranching  activities.  Maintenance 
performed  on  the  pipeline  in  the 
vicinity  of  the  plant  could  damage  or 
destroy  the  plant.  In  addition,  cattle 
walking  along  the  pipeline  could  easily 
trample  the  plant  (A.  Medeiros,  pers. 
comm.,  1992). 

Competition  with  one  or  more  alien 
plant  species  threatens  one  of  the 
proposed  Melicope  species  and 
constitutes  a  potential  threat  to  the  other 
two  proposed  species.  Lantana,  brought 
to  Hawaii  as  an  ornamental  plant,  is  an 
aggressive,  thicket-forming  shrub  that 
can  now  be  found  on  all  of  the  main 
islands  in  mesic  forests,  dry  shrublands, 
and  other  dry,  disturbed  habitats 
(Wagner  et  al.  1990).  Lantana  threatens 
Melicope  adscendens  (A.  Medeiros, 
pers.  comm.,  1992).  Kikuyu  grass,  an 
aggressive,  perennial  grass  introduced  to 
Hawaii  as  a  pasture  grass,  withstands 
trampling  and  grazing  and  produces 
thick  mats  that  choke  out  other  plants 
and  prevent  their  seedlings  from 
establishing.  The  species  has  been 
declared  a  noxious  weed  by  the  U.S. 
Department  of  Agriculture  (7  CFR  360) 
and  threatens  M.  adscendens  (O’Connor 
1990;  Smith  1985;  A.  Medeiros,  pers. 
comm.,  1992).  The  perennial  Hilo  grass, 
naturalized  in  moist  to  wet,  disturbed 
areas  on  most  Hawaiian  Islands, 
produces  a  dense  ground  cover,  even  on 
poor  soil,  and  is  a  potential  threat  to  M. 
balloui  and  M.  ovalis  (O’Connor  1990;  L. 
Cuddihy,  pers.  comm.,  1992). 

Strawberry  guava,  widely  naturalized  in 
mesic  and  wet  Hawaiian  forests, 
develops  into  stands  in  which  few  other 
plants  grow  and  physically  displaces 
natural  vegetation.  Pigs  depend  on 
strawberry  guava  for  food  and  in  turn 
disperse  the  plant’s  seeds  through  the 
forests  (Smith  1985,  Wagner  et  al.  1990). 
Strawberry  guava,  considered  to  be  the 
greatest  weed  problem  in  Hawaiian  rain 
forests,  is  invading  Kipahulu  Valley  and 
is  a  potential  threat  to  M.  balloui  and  M. 
ovalis  (L.  Cuddihy,  pers.  comm.,  1992). 

Stochastic  events  such  as  human-set 
fires  and  wildfires  destroy  native 
Hawaiian  vegetation  and  usually  favor 
fire-resistant  alien  plants  (Cuddihy  and 
Stone  1990).  Fire  is  a  potential  threat  to 
Melicope  adscendens  (A.  Medeiros, 
pers.  comm.,  1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  these  three 
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species  as  endangered.  The  species 
consists  of  only  1  or  2  populations  and 
1  to  about  10  known  individual  plants. 
They  are  threatened  by  habitat 
degradation  and  damage  to  plants  by 
feral  or  domestic  animals  and  by 
competition  from  alien  plants.  Small 
population  size  and  limited  distribution 
make  these  species  particularly 
vulnerable  to  reduced  reproductive 
vigor  and/or  extinction  from  stochastic 
events.  Because  these  three  species  are 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  their  ranges,  they 
fit  the  definition  of  endangered  as 
defined  in  the  Act. 

Critical  habitat  is  not  being  proposed 
for  the  three  species  included  in  this 
rule  for  reasons  discussed  in  the 
“Critical  Habitat”  section  of  this 
proposal. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  these  species. 

Such  a  determination  would  result  in  no 
known  benefit  to  the  species.  All  three 
species  have  extremely  low  total 
populations  and  face  anthropogenic 
threats.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  and  local 
newspapers  as  required  in  a  proposal  for 
critical  habitat  would  increase  the 
degree  of  threat  to  these  species  from 
take  or  vandalism  and,  therefore,  could 
contribute  to  their  decline  and  increase 
enforcement  problems.  The  listing  of 
these  species  as  endangered  publicizes 
the  rarity  of  the  plants  and,  thus,  can 
make  the  species  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  the  landowners  have  been 
notified  of  the  importance  of  protecting 
the  habitat  of  these  species.  Protection 
of  the  habitat  of  the  species  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Two  species  are  found  in 
Haleakala  National  Park,  where  Federal 
law  protects  all  plants  from  damage  or 
removal.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
these  species  is  not  prudent  at  this  time, 
j  because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  One  species  ( Melicope 
ovalis)  is  located  only  in  Haleakala 
National  Park.  One  population  of 
another  species  (M.  balloui )  is  also 
found  in  this  park.  Laws  relating  to 
national  parks  prohibit  damage  or 
removal  of  any  plants  growing  in  the 
parks.  There  are  no  other  known  Federal 
activities  that  occur  within  the  present 
known  habitat  of  these  three  plant 
species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 

17.62,  and  17.63  for  endangered  plants 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plant  species.  With  respect 
to  the  three  plant  species  proposed  to  be 
listed  as  endangered,  all  trade 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 


it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plant 
species  under  certain  circumstances.  It 
is  anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued.  These 
species  are  not  common  in  the  wild  and 
are  rarely,  if  ever,  cultivated. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  432,  Arlington,  Virginia 
22203-3507  (703/358-2104;  FAX  703/ 
358-2281). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposal  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  three 
species; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
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information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Tne  Endangered  Species  Act  provides 
for  at  least  one  public  hearing  on  this 
proposal,  if  requested.  Hearing  requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 

Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor 
(see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED) 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  $  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

S 1 7.1 2  Endangered  and  threatened  plants. 


When  listed 
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Spades 

Status  When  listed  gjggj 

Special 

Scientific  name  Common  name 

rules 

•  •  • 

MeHcope(-Pelea)  ovmhs  Alani . . 

•  •  • 

• 

...  U.S.A.  (HI)  . . 

• 

•  • 

.  E  NA 

•  * 

• 

NA 

• 

Dated:  April  23. 1093. 

Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  93-11047  Filed  5-10-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
October  1993  School  Enrollment 
Supplement. 

Form  Numberfs):  CPS-1,  CPS-260. 

Agency  Approval  Number  0607- 
0464. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Burden:  9,200  hours. 

Number  of  Respondents:  69,000. 

Avg  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  Tne  October  Current 
Population  Survey  (CPS)  supplement  is 
the  only  source  of  data  on  enrollment  in 
all  schools  by  demographic,  social,  and 
economic  characteristics.  This  annual 
supplement  provides  school  enrollment 
data  for  persons  3  years  old  or  older 
who  are  enrolled  in  elementary  school, 
high  school,  college!  and  vocational  or 
technical  schools,  as  well  as  for  children 
enrolled  in  nursery  schools  and 
kindergarten.  It  also  provides  higher 
education  data  for  adults  and  computer, 
usage  data  for  adults  and  children.  The 
data  are  used  by  Federal  agencies;  state, 
county,  and  city  governments;  and 
private  organizations  responsible  for 
education  to  formulate  and  implement 
education  policy.  They  are  also  used  by 
employers  and  analysts  to  anticipate  the 
composition  of  the  labor  force  in  the 
future. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  6, 1993. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  93-11144  Filed  5-10-93;  8:45  ami 
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Economics  and  Statistics 
Administration 

Advisory  Committee  of  the  Task  Force 
for  Designating  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

AGENCY:  Economics  and  Statistics 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended  by  Pub.  L.  94-409)  we 
are  giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 
Census-Related  Activities  for  2000- 
2009.  The  meeting  will  convene  on 
Thursday,  June  3, 1993,  continuing 
through  Friday,  June  4, 1993,  at  the 
DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington, 
DC.  The  Advisory  Committee  is 
composed  of  a  Chair,  twenty-five 
member  organizations,  and  nine  ex 
officio  members,  all  appointed  by  the 
Secretary  of  Commerce.  The  Advisory 
Committee  will  consider  the  goals  of  the 
census  and  user  needs  for  information 
provided  by  the  census,  and  provide  a 
perspective  from  the  standpoint  of  the 
outside  user  community  on  how 
proposed  designs  for  the  year  2000 
Census  realize  those  goals  and  satisfy 
those  needs.  The  Advisory  Committee 
shall  consider  all  aspects  of  the  conduct 
of  the  census  of  population  and  housing 
for  the  year  2000,  and  shall  make 


recommendations  for  improving  that 
census. 

DATES:  The  meeting  will  begin  at  9:30 
a.m.  on  Thursday,  June  3, 1993,  and 
adjourn  at  4  p.m.  on  Friday,  June  4, 

1993. 

ADDRESSES:  The  meeting  will  take  place 
at  the  DuPont  Plaza  Hotel,  1500  New 
Hampshire  Avenue,  NW.,  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
submit  written  statements  or  questions, 
may  contact  Thomas  P.  DeCair, 
Department  of  Commerce,  Bureau  of  the 
Census,  room  2066,  Federal  Building  3, 
Washington,  DC  20233.  Telephone: 

(301) 763-7298. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  includes 
continuing  consideration  of  design 
features  for  the  2000  census,  and  other 
items  that  the  Chair  and  Advisory 
Committee  members  deem  appropriate 
for  this  meeting.  The  meeting  is  open  to 
the  public.  A  brief  period  will  be  set 
aside  for  public  comment  and  questions. 
However,  persons  with  extensive 
questions  or  statements  for  the  record 
must  submit  them  in  writing  to  the 
Commerce  Department  official  named 
below  at  least  three  working  days  prior 
to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  763-7298. 

Dated:  May  4, 1993. 

Jeffrey  Mayer, 

Acting  Under  Secretary  for  Economic  A ffoirs 
Economics  and  Statistics  Administration. 

(FR  Doc.  93-11042  Filed  5-10-93;  8:45  am) 

BILLING  CODE  3610-EA-M 


International  Trade  Administration 
[A-588-036) 

Bicycle  Speedometers  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  fftial  results  of 
antidumping  duty  administrative 
review. 
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SUMMARY:  On  August  12. 1992,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  bicycle 
speedometers  from  Japan.  The  review 
covers  one  manufacturer/exporter, 

Cateye  Co.,  Ltd.  (Cateye),  and  the  period 
November  1, 1990  through  October  31, 
1991. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  one  domestic 
manufacturer.  Based  on  our  analysis  of 
the  comment  received,  the  final  results 
of  review  are  unchanged  from  those 
presented  in  the  preliminary  results. 
EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  E.  Forbes  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone  (202) 
482-6120/3814. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  12, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  36065)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826, 
November  22, 1972).  The  Department 
has  now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometer.  This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  9029.20.20, 
9029.40.80,  and  9029.90.40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter,  Cateye,  Co.,  Ltd.  and  the 
period  November  1, 1990  through 
October  31, 1991. 

Analysis  of  Comment  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.22(c)(5)  of  the  Commerce 
Regulations  (19  CFR  353.22(c)(5)).  We 
received  a  comment  from  one  domestic 
manufacturer,  Avocet. 

Comment:  Avocet  argues  that  Cateye 
is  selling  a  private  label  version  of 
Cateye’s  "Mity  I”  model  cyclocomputer 
under  the  ‘‘Specialized”  name  which  is 


imported  into  and  sold  in  the  United 
States  by  Specialized  Bicycle 
Components.  Avocet  asserts  that 
imports  of  these  private  label  units  are 
identical  to  the  Cateye  ‘‘Mity  I”,  model 
no.  CC-MT  100  cyclocomputer  except 
for  brand  labels,  the  exterior  plastic  case 
and  packaging.  According  to  Avocet, 
these  imports  appear  to  be  made 
through  the  port  of  San  Francisco  and 
since  September  1991  have  been  sold  at 
prices  significantly  lower  than  the  same 
model  sold  under  the  Cateye  name. 
Avocet  referred  to  TRADSTAT  World 
Trade  Statistics,  which  show  that 
imports  of  speedometers  made  through 
the  port  of  San  Francisco  were  sold  at 
substantially  reduced  unit  prices  for  the 
months  of  September  and  October  1991. 
Avocet  suggests  that  the  Department 
monitor  the  prices/en tries  sold  under 
the  Specialized  label  for  the  91-92 
administrative  review. 

Department's  Position:  The 
Department  relied  on  Cateye’s 
questionnaire  responses  in  determining 
the  antidumping  margin  for  the  90—91 
period  of  review.  The  Department  has 
determined  that  Avocet  has  provided  no 
evidence  to  show  that  there  were 
models  of  the  Cateye  ‘‘Mity  I”  bicycle 
speedometers  sold  under  the 
"Specialized”  brand  name  for  the  90-91 
review  period.  Furthermore,  the 
TRADSTAT  documents  submitted  by 
Avocet  contain  import  statistics  for  all 
exporters  and  all  types  of  bicycle 
speedometers  exported  to  the  United 
States  under  the  general  Tariff  Heading 
for  speedometers.  Those  statistics  are 
not  company-specific  or  model-specific 
and  are  not  indicative  of  Cateye’s  selling 
practices  in  the  United  States.  In 
response  to  Avocet’s  suggestion  that  the 
Department  "monitor"  respondent’s 
entries  in  the  91-92  period,  the 
Department  will  examine  all  sales 
including  any  merchandise  that  we  may 
find  to  be  sold  under  the  "Specialized” 
label,  since  an  administrative  review 
has  been  initiated  for  the  91-92  period. 

Final  Results  of  the  Review 

After  analysis  of  the  comment 
received,  we  determine  that  the  final 
results  of  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review,  and  we  determine  that  the 
following  margin  exists  for  the  period 
November  1, 1990  through  October  31, 


1991: 

Manfacturer/exporter 

Margin 

(percent) 

Cateye  Co.,  Ltd  . 

0.08 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 


duties  on  all  appropriate  entries. 
Individual  differences  between  U.S. 
price  and  foreign  market  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  for  the  reviewed  company 
directlv  to  the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  Because 
Cateye’s  dumping  margin  is  de  minimis, 
the  Customs  Service  shall  require  a  cash 
deposit  of  zero  for  all  entries  of  the 
subject  merchandise  from  that  producer; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  zero.  Pursuant  to 
the  application  of  our  rule  regarding  de 
minimis  margins,  this  rate  represents 
the  highest  rate  for  any  firm  with 
shipments  in  the  administrative  review, 
other  than  those  firms  receiving  a  rate 
based  entirely  on  the  best  information 
available.  Furthermore,  the  following 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protection  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
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the  Tariff  Act  (19  U.S.C.  1675(a))  and 
§  353.22  of  the  Commerce  Department’s 
regulations  (19  CFR  353.22). 

Dated:  May  4, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-11146  Filed  5-10-93;  8:45  am) 
BILLING  CODE  3S10-DS-M 


[A-583-820] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Crow  II,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW„  Washington,  DC  20230; 
telephone:  (202)  482-0116. 

FINAL  DETERMINATION:  We  determine  that 
certain  helical  spring  lock  washers  from 
Taiwan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  affirmative  preliminary 
determination  of  sales  at  less  than  fair 
value  on  February  16, 1993,  (58  FR 
11027,  February  23, 1993),  the  following 
events  have  occurred: 

On  March  15, 1993,  the  American 
Association  of  Fastener  Importers 
(AAFI)  submitted  a  letter  objecting  to 
the  preliminary  determination  that 
critical  circumstances  exist.  On  March 
31, 1993,  petitioner  submitted  a  letter  in 
support  of  a  final  determination  that 
critical  circumstances  exist. 

Scope  of  Investigation 
For  purposes  of  this  investigation, 
certain  helical  spring  lock  washers 
(HSLWs)  are  circular  washers  of  carbon 
steel,  of  carbon  alloy  steel,  or  of 
stainless  steel,  heat-treated  or  non  heat- 
treated,  plated  or  non-plated,  with  ends 
that  are  off-line.  HSLWs  are  designed  to: 

(1)  Function  as  a  spring  to  compensate 
for  developed  looseness  between  the 
component  parts  of  a  fastened  assembly; 

(2)  distribute  the  load  over  a  larger  area 
for  screw  or  bolts;  and  (3)  provide  a 
hardened  bearing  surface.  The  scope 
does  not  include  internal  or  external 


tooth  washers,  nor  does  it  include 
spring  lock  washers  made  of  other 
metals,  such  as  copper.  The  lock 
washers  subject  to  this  investigation  are 
currently  classifiable  under  subheading 
7318.21.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1992  through  September  30, 

1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act,  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  sales  of  HSLWs  in  this 
investigation.  In  deciding  whether  to 
use  BIA,  section  776(c)  provides  that  the 
Department  may  take  into  account 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  the  producers/exporters  of 
HSLWs  from  Taiwan  did  not  do  so.  The 
only  response  came  from  Siguar  which 
stated  that  it  did  not  sell  to  the  United 
States  or  produce  the  subject 
merchandise  during  the  period  of 
investigation. 

During  the  course  of  this 
investigation,  the  Department  has 
encountered  serious  problems  in 
obtaining  responses  from  Taiwanese 
manufacturers  and  exporters  for  its 
investigation.  As  outlined  in  the  "Case 
History”  section  of  the  preliminary 
determination  notice,  the  Department 
made  repeated  attempts  to  solicit  this 
information  stating  that  if  we  did  not 
receive  a  response  to  our  requests  we 
might  have  to  make  our  determination 
on  the  basis  of  BIA.  In  spite  of  the 
Department’s  attempts,  we  did  not 
receive  a  response  from  any 
manufacturer  or  exporter  who  exported 
or  produced  during  the  POI. 
Consequently,  we  have  based  our  final 
determination  in  this  investigation  on 
BIA  for  all  Taiwan  companies.  As  BIA, 
we  have  selected  the  highest  margin 
listed  in  the  notice  of  initiation  for  this 
investigation,  which  was  based  on  the 
petition.  A  description  of  how  petitioner 
calculated  the  margins  contained  in  its 
petition  is  included  in  our  notice  of 
initiation  (57  FR  45765,  October  5, 

1992). 

Critical  Circumstances 
Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Taiwan.  Section  735(a)(3)  of  the  Act 


provides  that  critical  circumstances 
exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Under  19  CFK  353.16(f),  we  normally 
consider  the  following  factors  in 
determining  whether  imports  have  been 
massive  over  a  short  period  of  time:  (i) 
The  volume  and  value  of  the  imports; 

(ii)  seasonal  trends  (if  applicable);  and 

(iii)  the  share  of  domestic  consumption 
accounted  for  by  imports. 

In  determining  knowledge  of 
dumping,  we  normally  consider  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dumping  under 
section  735(a)(3)(A)(ii)  for  exporters 
sales  price  salos,  and  margins  of  25 
percent  or  more  for  purchase  price  sales. 
(See,  e.g.,  Final  Determination  of  Sales 
at  Less  Than  Fair  Value;  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  or 
Unfinished,  from  Italy,  52  FR  24198, 
June  29, 1987).  Since  the  highest  margin 
contained  in  the  petition  for  HSLWs  is 
above  25  percent,  we  determine  in 
accordance  with  section  735(a)(3)(A)(ii) 
of  the  Act  that  knowledge  of  dumping 
existed  for  HSLWs  from  Taiwan. 

Because  the  Department  did  not 
receive  responses  to  its  questionnaire 
from  any  Taiwan  companies  who 
produced  or  exported  during  the  period 
of  investigation,  we  have  relied  upon 
BIA  for  determining  whether  there  have 
been  massive  imports  of  HSLWs  from 
Taiwan.  Because  we  have  not  received 
responses  from  any  producers/exporters 
in  this  investigation,  we  are  making  the 
adverse  assumption  that  imports  were 
massive  over  a  relatively  short  period  of 
time.  Therefore,  we  find  that  imports  of 
HSLWs  from  Taiwan  have  been  massive 
over  a  relatively  short  period  of  time. 
Based  on  our  analysis,  we  determine 
that  critical  circumstances  exist  for 
imports  of  HSLWs  from  Taiwan. 

Interested  Party  Comments 

No  interested  party  requested  a 
hearing  in  this  investigation,  and,  no 
formal  hearing  briefs  were  submitted  to 
the  Department.  However  on  March  15, 
1993,  the  AAFI  submitted  comments 
regarding  the  affirmative  preliminary 
determination  of  critical  circumstances 
The  AAFI  maintains  that  there  is  no 
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reasonable  basis  for  the  Department’s 
determination  that  massive  imports 
exist.  Specifically,  the  AAFI  claims  that 
the  Department’s  import  statistics  do 
not  support  massive  imports. 

On  March  31, 1993,  petitioner 
responded  to  the  claims  made  by  the 
AAFI.  Petitioner  maintains  that  there  is 
a  reasonable  basis  to  determine  that 
critical  circumstances  exist.  Petitioner 
argues  that  because  no  exporter/ 
producer  cooperated  in  this 
investigation  the  Department  is  unable 
to  determine  the  amount  of  exports  of 
the  subject  merchandise  from  Taiwan. 
Petitioner  points  to  the  fact  that  the 
import  statistics  are  for  a  basket 
category,  i.e.,  the  HTSUS  number  covers 
merchandise  other  than  the  HSLWs 
under  investigation.  For  these  reasons 
petitioner  notes  that  the  Department 
must  use  the  most  adverse  assumption 
when  determining  critical 
circumstances. 

DOC  Position 

We  disagree  with  AAFI.  Because  of  a 
lack  of  cooperation  from  Taiwan 
producers/exporters,  the  most  adverse 
assumption  concerning  critical 
circumstances  must  be  made.  Moreover, 
since  imports  of  HSLWs  are  covered  by 
a  basket  category,  it  is  not  feasible  to  use 
the  imports  statistics  to  determine 
whether  the  imports  are  massive. 
Therefore,  we  find  that  imports  of  the 
subject  merchandise  have  been  massive 
over  a  relatively  short  period  of  time. 
Also,  we  determine  that  critical 
circumstances  exist  for  imports  of 
HSLWs  from  Taiwan. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
HSLWs  from  Taiwan  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  25, 
1992,  which  is  the  date  90  days  prior  to 
the  publication  of  our  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  31.93  percent  on  all 
entries  of  HSLWs  from  Taiwan,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturers/producers/exporters 

Margin 

percent¬ 

age 

Spring  Lake  Enterprise  Co.,  Ltd . 

31.93 

Ceimiko  Industrial  Co.,  Ltd . 

31.93 

Par  Excellence  Industrial  Co.,  Ltd  .. 

31.93 

All  others  . 

31.93 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  45  days. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  May  3, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-11145  Filed  5-10-93;  8:45  am) 

BILUNG  CODE  3610-D8-P 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  910934-2272] 

RIN  0693-AA93 

Approval  of  Federal  Information 
Processing  Standards  Publication 
128-1,  Computer  Graphics  Metafile 
(CGM) 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  128-1.  This  standard 
supersedes  FIPS  PUB  128  in  its  entirety. 

SUMMARY:  On  May  26, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  21961)  that  a  revision  to  Federal 
Information  Processing  Standard  128, 
Computer  Graphics  Metafile  (CGM),  was 
being  proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  this  revised  standard  as  Federal 
Information  Processing  Standard  (FIPS) 
128-1,  and  prepared  a  detailed 
justification  document  for  the 
Secretary’s  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department’s  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 


between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 

An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard,  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATES:  This  revised  standard 
becomes  effective  October  15, 1993.  The 
use  of  the  CGM  Application  Profile 
added  as  a  result  of  this  revision  is 
mandatory  October  15, 1994.  Agencies 
are  encouraged  to  use  the  Application 
Profile  in  acquisitions  initiated  during 
this  period. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  Benigni,  National  Institute  of 
Standards  and  Technology, 

Gaithersburg,  MD  20899,  telephone 
(301) 975-3266. 

Dated:  May  5, 1993. 

Raymond  Kammer, 

Acting  Director. 

Federal  Information  Processing 
Standards  Publication  128-1 

(Date) 

Announcing  the  Standard  for  Computer 
Graphics  Metafile  (CGM) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administration  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Computer 
Graphics  Metafile  (CGM)  (FIPS  PUB 
128-1). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  128.  This  revision 
supersedes  FIPS  PUB  128  and  modifies 
the  standard  by: 

(1)  Adopting  the  redesignated  version 
of  the  CGM  standard,  known  as  ANSI/ 
ISO  8632.1-4:1992; 

(2)  Adding  a  requirement  for  the  use 
of  profiles.  A  profile  defines  the  options, 
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elements,  and  parameters  of  ANSI/ISO 
8632  necessary  to  accomplish  a 
particular  function  and  to  maximize  the 
probability  of  interchange  between 
systems  implementing  the  profile;  and 

(3)  Adopting  the  first  such  profile  as 
a  requirement,  namely  the  military 
specification  MIL-D-28003A, 

November  15, 1991,  more  commonly 
known  as  the  CALS  (Computer-aided 
Acquisition  and  Logistics  Support)  CGM 
Application  Profile. 

This  publication  announces  adoption 
of  American  National  Standards 
Institute/Intemational  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1-4:1992  which  consists  of  two 
parts  identified  in  the  Specifications 
section,  as  a  Federal  Information 
Processing  Standard  (FDPS).  ANSI/ISO 
8632  is  a  graphics  data  interface 
standard  which  specifies  a  file  format 
suitable  for  the  description,  storage,  and 
communication  of  graphical  (pictorial) 
information  in  a  device  independent 
manner.  The  purpose  of  the  standard  is 
to  facilitate  the  transfer  of  graphical 
information  between  different  graphical 
software  systems,  different  graphical 
devices,  and  different  computer 
graphics  installations.  However,  ANSI/ 
ISO  8632  is  not  completely  specified, 
nor  do  all  implementations  contain  all 
possible  options,  elements,  and 
parameters.  The  purpose  of  the  MIL-D- 
28003A  CGM  profile  is  to  enable  its 
users  to  ensure  predictable  interchange 
results  and  interworking  of  machines, 
sites,  and  applications  by  rigorously 
defining  and  adhering  to  the  same 
subset  of  ANSI/ISO  8632.  Since  a 
proliferation  of  CGM  profiles  is  not 
desirable,  only  those  future  profiles 
deemed  necessary  to  satisfy  Federal  user 
requirements  not  met  by  MIL-D- 
28003A  will  be  added  by  revision  to  this 
Standard. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Institute  of 
Standards  and  Technology  (NIST), 
Computer  Systems  Laboratory  (CSL). 

6.  Cross  Index. 

a.  American  National  Standard/ 
International  Organization  for 
Standardization  (ANSI/ISO)  Computer 
Graphics  Metafile  (CGM),  ANSI/ISO 
8632.1-4:1992. 

b.  Military  Specification,  Digital 
Representation  of  Illustration  Data:  CGM 
Application  Profile,  MIL-D-28003A, 
November  15, 1991. 

7.  Related  Documents. 

a.  Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  120- 
1 ,  Graphical  Kernel  System  (GKS). 


b.  Federal  Information  Resources 
Management  Regulations  201-20.303, 
Standards,  and  subpart  201-39.1002, 
Federal  Standards. 

c.  American  National  Standard 
Graphical  Kernel  System,  GKS,  ANSI 
X3.124.l-3— 1985. 

d.  ISO  646-1983,  Information 
Processing — 7-Bit  Coded  Character  Set 
for  Information  Interchange. 

e.  ISO  2022-1986,  Information 
Processing — ISO  7-Bit  and  8-Bit  Coded 
Character  Sets — Code  Extension 
Techniques. 

f.  ISO  2375-1987,  Data  Processing — 
Procedure  for  Registration  of  Escape 
Sequences. 

g.  ISO  7942-1985,  Information 
Processing  Systems — Computer 
Graphics— Graphical  Kernel  System 
(GKS). 

h.  ISO  6429-1988,  Information 
Processing — Control  Functions  for  7-Bit 
and  8-Bit  Coded  Character  Sets. 

i.  ANSI/ISO  8632.1-4:1992, 
Information  Processing  Systems — 
Computer  Graphics  Metafile  (Part  1: 
Functional  Specifications;  Part  2: 
Character  Encoding;  Part  3:  Binary 
Encoding;  Part  4:  Clear  Text  Encoding). 

8.  Objectives.  The  primary  objectives 
of  this  standard  are; 

— To  allow  the  portability  of  graphics 
data  among  different  graphics 
installations  and  devices.  This 
encourages  a  uniform  interface  for 
noninteractive  picture  description. 

— To  promote  the  exchange  of  graphic 
information  enabling  installations  to 
share  data  and  reduce  time  spent 
recomputing  in  efforts  to  regenerate 
graphics  data. 

— To  promote  the  use  of  a  standard  set 
of  elements  using  standard 
terminology,  which  aids  graphics 
programmers  in  using  graphics 
methods. 

9.  Applicability. 

a.  This  standard  is  for  use  in 
computer  graphics  applications  that  are 
either  developed  or  acquired  for 
government  use.  Although  not 
developed  specifically  for  the  Printing/ 
Graphics  Arts  industry,  this  standard 
may  be  used  in  printing  and  graphics  art 
applications  whenever  desirable. 

d.  The  use  of  this  standard  is  strongly 
recommended  when  one  or  more  of  the 
following  situations  exist: 

— A  graphics  metafile  is  maintained  at 
a  central  facility  for  a  decentralized 
system  that  employs  graphics  devices 
of  different  makes  and  models  that 
must  utilize  the  data. 

— A  graphics  metafile  is  required  to 
preserve  picture  data  when 
conversion  or  migration  from  one 
graphics  system  to  another  is 


necessary  and  the  two  systems  are  not 
necessarily  compatible. 

— A  graphics  metafile  is  intended  for 
information  interchange  between  a 
source  system  and  a  target  system  that 
are  not  necessarily  compatible. 

c.  Nonstandard  features  should  be 
used  only  when  the  needed  operation  or 
function  cannot  reasonably  be 
implemented  with  the  standard  features 
alone.  Although  nonstandard  features 
can  be  very  useful,  it  should  be 
recognized  that  the  use  of  these  or  any 
other  nonstandard  elements  may  make 
the  interchange  of  graphics  picture  data 
and  future  conversion  more  difficult 
and  costly. 

d.  The  use  of  profiles  is  strongly 
recommended  in  applications  where  it 
is  vitally  important  to  ensure 
predictable  results  between  machines, 
sites  and  applications.  They  are  defined 
by  application  constituencies  who  agree 
to  adhere  to  the  same  subset  of  CGM. 

The  first  profile  added  herein  by  this 
revision  is  recommended  for 
Department  of  Defense  applications  as 
well  as  other  Federal  government 
applications  when  the  representation  of 
graphics  information  in  digital  form  is 
for  use  in  technical  illustrations  and/or 
technical  publications.  In  addition,  this 
profile  is  recommended  for  satisfying 
Federal  agencies’  specifications  when 
the  use  of  a  general-purpose,  graphical 
interchange  mechanism  is  required. 

10.  Specifications.  ANSI/ISO  8632.1- 
4:1992,  Computer  Graphics  Metafile, 
defines  the  scope  of  the  specifications, 
the  syntax  and  semantics  of  the  CGM 
elements  and  requirements  for  a 
conforming  implementation.  The  ANSI/ 
ISO  8632  consists  of  four  parts:  (Part  1: 
Functional  Specifications;  Part  2: 
Character  and  Coding;  Part  3:  Binding 
and  Coding;  Part  4:  Clear  Text 
Encoding).  In  addition,  MIL-D-28003A, 
the  Military  Specification  for  the  Digital 
Representation  of  Illustration  Data:  CGM 
Application  Profile,  establishes  the 
requirements  to  be  met  when  two- 
dimensional  picture  description  or 
illustration  data  that  is  vector  or  mixed 
vector  and  raster  is  delivered  in  the 
digital  format  of  FIPS  PUB  128-1. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  two  areas  of  consideration: 
Acquisition  of  CGM  implementations 
and  interpretations  of  the  standard. 

11.1  Acquisition  of  CGM 
Implementations.  This  revised  standard 
becomes  effective  October  15, 1993.  The 
use  of  the  CGM  Application  Profile 
added  as  a  result  of  this  revision  is 
mandatory  October  15, 1994.  Agencies 
are  encouraged  to  use  the  Application 
Profile  in  acquisitions  initiated  during 
this  period. 
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11.2  Interpretation  of  FIPS  CGM. 
Resolution  of  questions  regarding  this 
standard  will  be  provided  by  NIST. 
Questions  concerning  the  content  and 
specifications  should  be  addressed  to: 
Director,  Computer  Systems  Laboratory, 
ATTN:  CGM  Interpretation,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 

12.  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Govemmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology:  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154;  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  wsiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  writh  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 


552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  128-1 
(FIPSPUB128-1),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
NTIS  deposit  account. 

[FR  Doc.  93-11138  Filed  5-10-93;  8:45  am) 
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[Docket  No.  920490-2273] 

RIN  0693-AA59 

Approval  of  Withdrawal  of  Eight 
Federal  Information  Processing 
Standards  (FIPS)  Family  of  Input/ 
Output  Interface  Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that  the  Secretary  of 
Commerce  has  approved  the  withdrawal 
of  eight  Federal  information  Processing 
Standards  (FIPS);  family  of  input/output 
interface  standards. 

On  May  4, 1992,  notice  was  published 
in  the  Federal  Register  (57  FR  19110) 
proposing  withdrawal  of  eight  Federal 
Information  Processing  Standards 
(FIPS),  family  of  input/output  interface 
standards,  because  the  technical 
specifications  that  they  adopt  are 
obsolete  and  are  no  longer  supported  by 
industry. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
these  standards  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  withdrawal  of  the  eight 
FIPS,  and  prepared  a  detailed 
justification  document  for  the 
Secretary’s  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department’s  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC  20230. 

This  notice  provides  only  the  FIPS 
publication  number,  title,  and  date  for 


each  of  the  eight  standards  being 
withdrawal: 

— FIPS  60-2,  I/O  Channel  Interface, 
revised  December  18, 1990. 

— FIPS  61-1,  Channel  Level  Power 
Control  Interface,  revised  December 
18, 1990. 

— FIPS  62,  Operational  Specifications 
for  Magnetic  Tape  Subsystems, 
revised  December  18, 1990. 

— FTPS  63-1,  Operational  Specifications 
for  Variable  Block  Rotating  Mass 
Storage  Subsystems,  revised 
December  18, 1990;  Supplement  to 
FIPS  PUB  63-1,  Additional 
Operational  Specifications  for 
Variable  Block  Rotating  Mass  Storage 
Subsystems,  revised  December  18, 
1990. 

— FIPS  97,  Operational  Specifications 
for  Fixed  Block  Rotating  Mass  Storage 
Subsystems,  revised  December  18, 
1990. 

— FIPS  111,  Storage  Module  Interfaces 
(with  extensions  for  enhanced  storage 
module  interfaces),  revised  December 
18, 1990. 

— FIPS  130,  Intelligent  Peripheral 
Interface  (IPI),  revised  December  18, 
1990. 

— FIPS  131,  Small  Computer  System 
Interface  (SCSI),  revised  December  18, 
1990. 

EFFECTIVE  DATE:  This  withdrawal  is 
effective  April  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Shirley  Radack,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899,  telephone 
(301)  975-2833. 

Authority:  Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of  Standards 
and  Technology  after  approval  by  the 
Secretary  of  Commerce  pursuant  to  Section 
111(d)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  as 
amended  by  the  Computer  Security  Act  of 
1987,  Public  Law  100-235. 

Dated:  May  5, 1993. 

Raymond  Rammer, 

Acting  Director. 

(FR  Doc.  93-11140  Filed  5-10-93;  8:45  am) 

BILLING  COO€  M10-CN-M 


[Docket  No.  911219-2341] 

RIN  0693-AA97 

Approval  of  Federal  Information 
Processing  Standards  Publication  180, 
Secure  Hash  Standard  (SHS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
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standard,  which  will  be  published  as 
FIPS  Publication  180,  Secure  Hash 
Standard  (SHS). _ 

SUMMARY:  On  January  31, 1992,  notice 
was  published  in  the  Federal  Register 
(57  FR  3747)  that  a  Federal  Information 
Processing  Standard  for  Secure  Hash 
Standard  (SHS)  was  being  proposed  for 
Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 

On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standards 
Publication,  and  prepared  a  detailed 
justification  document  for  the 
Secretary’s  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department’s  Central  Reference  and 
Records  Inspection  Facility,  room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues  NW.,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 


standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  October  15, 1993. 

ADDRESS:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  horn  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  horn  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miles  Smid,  telephone  (301)  975-2938, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 

Dated:  May  5, 1993. 

Raymond  K  amine r, 

Acting  Director. 

Secure  Hash  Standard 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

Name  of  Standard:  Secure  Hash 
Standard. 

Category  of  Standard:  Computer 
Security. 


Explanation:  This  Standard  specifies  a 
Secure  Hash  Algorithm  (SHA)  for 
computing  a  condensed  representation 
of  a  message  or  a  data  file.  When  a 
message  of  any  length  <2®*  bits  is  input, 
the  SHA  produces  a  160-bit  output 
called  a  message  digest.  The  message 
digest  can  then  be  input  to  the  Digital 
Signature  Algorithm  (DSA)  which 
generates  or  verifies  the  signature  for  the 
message  (see  Figure  1).  Signing  the 
message  digest  rather  than  the  message 
often  improves  the  efficiency  of  the 
process  because  the  message  digest  is 
usually  much  smaller  in  size  than  the 
message.  The  same  hash  algorithm  must 
be  used  by  the  verifier  of  a  digital 
signature  as  was  used  by  the  creator  of 
the  digital  signature.  The  SHA  is  called 
secure  because  it  is  computationally 
infeasible  to  find  a  message  which 
corresponds  to  a  given  message  digest, 
or  to  find  two  different  messages  which 
produce  the  same  message  digest.  Any 
change  to  a  message  in  transit  will,  with 
very  high  probability,  result  in  a 
different  message  digest,  and  the 
signature  will  fail  to  verify.  The  SHA  is 
based  on  principles  similar  to  those 
used  by  Professor  Ronald  L.  Rivest  of 
MIT  when  designing  the  MD4  message 
digest  algorithm,1  and  is  closely 
modelled  after  that  algorithm. 

Approving  Authority:  Secretary  of 
Commerce. 


1  "The  MD4  Message  Digest  Algorithm," 
Advances  in  Cryptology — CRYPTO  *90  Proceedings, 
Springer-Verlag.  1991,  pp.  303-311 


27714 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Notices 


Signature  Generation  jj  Signature  Verification! 

i 

Message 

i 

Received  Message 

i 

Secure  Hash  Algorithm  1 

j  Secure  Hash  Algor ithm\ 

1  - 

Message  Digest 

Private  Digital 

l 

Message  Digest 

Digital  Public 

DSA  Sign  j 
Operation  |  ^^7 

j  DSA  Verify j  Lmm 
|  Operation  | 

Key  signature 

Signature  Hj  Key 

l  ♦ 

Yes  -  Signature  Verified 

or 

No  -  Signature  Verification  Failed 

Figure  1:  Using  the  SHA  with  the  DSA 

Maintenance  Agency:  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology. 

Applicability:  This  standard  is 
applicable  to  all  Federal  departments 
and  agencies  for  the  protection  of 
unclassified  information  that  is  not 
subject  to  section  2315  of  Title  10, 

United  States  Code,  or  section  3502(2) 
of  Title  44,  United  States  Code.  This 
standard  is  required  for  use  with  the 
Digital  Signature  Algorithm  (DSA)  as 
specified  in  the  Digital  Signature 
Standard  (DSS)  and  whenever  a  secure 
hash  algorithm  is  required  for  federal 
applications.  Private  and  commercial 
organizations  are  encouraged  to  adopt 
and  use  this  standard. 

Applications:  The  SHA  may  be  used 
in  electronic  mail,  electronic  funds 
transfer,  software  distribution,  data 
storage,  and  other  applications  which 
require  data  integrity  assurance  and  data 
origin  authentication.  The  SHA  may 
also  be  used  whenever  it  is  necessary  to 
generate  a  condensed  version  of  a 
message. 

Implementations:  The  SHA  may  be 
implemented  in  software,  firmware, 
hardware,  or  any  combination  thereof. 
Only  implementations  of  the  SHA  that 
are  validated  by  NIST  will  be 
considered  as  complying  with  this 


standard.  Information  about  the 
requirements  for  validating 
implementations  of  this  standard  can  be 
obtained  from  the  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Attn:  SHS 
Validation,  Gaithersburg,  MD  20899. 

Export  Control:  Implementations  of 
this  standard  are  subject  to  Federal 
Government  export  controls  as  specified 
in  Title  15,  Code  of  Federal  Regulations, 
Parts  768  through  799.  Exporters  are 
advised  to  contact  the  Department  of 
Commerce,  Bureau  of  Export 
Administration  for  more  information. 

Patents:  Implementations  of  the  SHA 
in  this  standard  may  be  covered  by  U.S. 
and  foreign  patents. 

Implementation  Schedule:  This 
standard  becomes  effective  October  15, 
1993. 

Specifications:  Federal  Information 
Processing  Standard  (FIPS  180)  Secure 
Hash  Standard  (affixed). 

Cross  Index: 

a.  FIPS  PUB  46-1,  Data  Encryption 
Standard. 

b.  FIPS  PUB  73,  Guidelines  for 
Security  of  Computer  Applications. 

c.  Draft  FIPS  PUB  140-1,  Security 
Requirements  for  Cryptographic 
Modules. 

d.  FIPS  PUB  XX,  Digital  Signature 
Standard. 


Qualifications:  While  it  is  the  intent 
of  this  standard  to  specify  a  secure  hash 
algorithm,  conformance  to  this  standard 
does  not  assure  that  a  particular 
implementation  is  secure.  The 
responsible  authority  in  each  agency  or 
department  shall  assure  that  an  overall 
implementation  provides  an  acceptable 
level  of  security.  This  standard  will  be 
reviewed  every  five  years  in  order  to 
assess  its  adequacy. 

Waiver  Procedure:  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  United  States  Code.  Waiver 
shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the 
accomplishment  of  the  mission  of 
an  operator  of  a  Federal  computer 
system:  or 

b.  Compliance  with  a  standard  would 
cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
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waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heeds  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each 
decision,  with  procurement  sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building, 
room  B-154,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Government  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  accompanying 
documents,  with  such  deletions  as  the 
agency  is  authorized  and  decides  to 
make  under  5  United  States  Code 
Section  552(b),  shall  be  part  of  the 
procurement  documentation  and 
retained  by  the  agency. 

Where  to  Obtain  Copies  of  the 
Standard:  Copies  of  this  publication  are 
for  sale  by  the  National  Technical 
Information  Sendee,  U.S.  Department  of 
Commerce,  Springfield,  VA  22161. 
When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  180  (FIPS  PUB  180),  and 
identify  the  title.  When  microfiche  is 
desired,  this  should  be  specified.  Prices 
are  published  by  NTIS  in  current 
catalogs  and  other  issuances.  Payment 
may  be  made  by  check,  money  order, 
deposit  account  or  charged  to  a  credit 
card  accepted  by  NTIS. 

[FR  Doc.  93-11139  Filed  5-10-93;  8:45  am] 

BILLING  CO  DC  3610-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 


The  New  England  Fishery 
Management  Council  will  hold  a  two 
day  public  meeting  on  May  12-13, 1993, 
at  the  Seamen’s  Inn,  65  Greenman villa 
Avenue,  Mystic,  CT;  telephone:  203- 
536-1383.  The  meeting  will  begin  at  10 
a.m.  on  May  12  and  at  8:30  a.m.  on  May 
13. 

On  the  first  day  the  Council  meeting 
will  begin  with  reports  from:  the 
Council  Chairman,  the  Executive 
Director,  the  National  Marine  Fisheries 
Service  Regional  Director,  the  Northeast 
Fisheries  Science  Center  liaison,  the 
Mid-Atlantic  Council  liaison,  and 
representatives  horn  the  Department  of 
State,  the  Coast  Guard,  the  Fish  and 
Wildlife  Service,  and  the  Atlantic  States 
Marine  Fisheries  Commission. 

Following  the  reports,  the  Council  will 
review  the  appeals  processes  now 
proposed  as  part  of  the  draft  groundfish 
and  sea  scallop  amendments  relative  to 
moratorium  qualifications  and  effort 
allocations. 

On  the  second  day,  in  the  morning, 
after  reviewing  the  recommendations  of 
the  Scallop  Committee,  the  Council 
plans  to  make  a  final  decision  on  the 
submission  of  Amendment  #4  to  the 
Scallop  Plan. 

At  the  conclusion  of  the  scallop 
discussion,  the  Monkfish  Committee 
will  report  on  state  initiatives  to  manage 
monkfish,  including  a  possible 
minimum  size.  During  the  latter  part  of 
the  afternoon,  the  Large  Pelagics 
Committee  will  discuss  implementation 
of  the  Shark  Plan  and  report  on  the 
status  of  the  experimental  swordfish 
driftnet  fishery.  The  Enforcement 
Committee  will  report  to  the  Council  on 
its  findings  after  reviewing  Amendment 
#4  to  the  Scallop  Plan. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (617)  231-0422. 

Dated:  May  4. 1993. 

David  S.  Crest  in. 

Acting  Director ,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  93-11018  Filed  5-10-93;  8:45  am] 

BKJJNQ  CODE  M1B-23-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Information  Architecture 
Committee  will  meet  on  14-15  June 


1993  from  8  a.m.  to  5  p.m.  at  Hanscom 
AFB.MA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architecture.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-11076  Filed  5-10-93;  8:45  ami 
BILLING  COOC  Ml  0-01 -M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  C-141  Service  Lifetime  Extension 
Program  will  meet  on  26-27  May  1993 
from  8  a.m.  to  5  p.m.  at  the  ANSER 
Corp.,  Arlington,  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  C-141  Service  Lifetime  Extension 
Program.  This  meeting  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)697-4648. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-11077  Filed  5-10-93;  8:45  am) 
MUJNQ  COOC  Ml  0-01 -M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Notice  was  published  April  19, 1993, 
at  58  FR  21146  that  the  Naval  Research 
Advisory  Committee  Panel  on  Littoral 
Warfare/ Amphibious  Warfare  was  to 
have  met  on  May  4-5, 1993,  at  the  Office 
of  Naval  Research,  800  North  Quincy 
Street,  Arlington,  Virginia.  The  meeting 
has  been  canceled. 

May  3. 1993 
Michael  P.  Hummel 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc  93-11099  Filed  5-10-93;  8:45  am) 

BILLING  Cod*  MIO-AE-f 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
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in  a  notice  in  the  Federal  Register.  The 
final  method  of  distributing  hinds, 
selection  criteria  for  making  new 
awards,  and  absolute  funding  priority 
will  be  determined  by  responses  to  this 
notice,  available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availability  of  hinds,  the  nature 
of  the  final  method  of  distributing 
funds,  selection  criteria  for  making  new 
awards,  and  absolute  funding  priority, 
and  the  quality  of  the  applications 
received.  The  publication  of  this  notice 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only  the 
priority  proposed  in  this  notice,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  will  be  published  in 
the  Federal  Register  concurrent  with  or 
following  publication  of  the  notice  of  final 
priority. 

Proposed  Distribution  of  Funds, 
Selection  Criteria,  and  Absolute 
Funding  Priority 

Pursuant  to  section  12  of  the  Act  and 
34  CFR  75.105(c)(3),  the  Secretary 
proposes  the  following  method  for  the 
distribution  of  funds,  the  following 
selection  criteria,  and  the  following 
absolute  funding  priority  under  this 
program  in  FY  1993. 

Proposed  Distribution  of  Funds 

The  Secretary  proposes  to  distribute 
funds  under  this  program  in  FY  1993 
consistent  with  the  allotment  by 
population  and  the  minimums 
established  by  section  721  (c)(1),  (c)(2), 
and  (d)  of  the  Act  for  FY  1994  that  are 
described  in  the  supplementary 
information  section  of  this  notice. 

Proposed  Selection  Criteria 

The  Secretary  proposes  to  evaluate 
each  application  for  a  new  center  under 
this  program  by  using  the  following 
selection  criteria,  which  are  based  on 
section  722(d)(2)(B)  of  the  Act: 

(a)  Evidence  of  need  (15  points). 

(1)  The  Secretary  reviews  each 
application  for  persuasive  evidence  that 
shows  the  extent  to  which  the  project 
meets  the  specific  needs  for  the 
program,  including  consideration  of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs  (i.e.,  whether  from  the  1990 
census  data  or  other  current  sources); 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 


(2)  The  Secretary  looks  for 
information  that  shows  that  need  for  the 
center  for  independent  living  has  been 
established  in  terms  of  existing 
programs  and  facilities  and  includes  an 
assessment  of  the  potential  of  the 
existing  programs  and  facilities  to  meet 
service  needs  for  independent  living 
services  of  individuals  with  severe 
disabilities  in  the  geographic  area  to  be 
served. 

(b)  Plan  of  operation  (25  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  Tne  Secretary  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women;  and 

(C)  The  elderly. 

(3)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project, 
including  funding,  facilities,  equipment, 
and  supplies. 

(c)  Past  performance  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  past  performance  of  the  applicant  in 
successfully  providing  services  similar 
to  independent  living  services. 

(2)  Tne  Secretary  looks  for 
information  that  shows  evidence  that 
the  applicant  successfully  provided 
services  comparable  to  independent 
living  services  and  core  services  as 
listed  in  section  7(30)  of  the  Act  and 
other  services  that  empower  individuals 
with  severe  disabilities. 

(d)  Quality  of  key  personnel  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  qualifications  of  the  key  personnel 
the  applicant  plans  to  use  on  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director; 


(ii)  The  qualifications  of  each  of  the 
other  management  and  decisionmaking 
personnel  to  be  used  in  the  project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (2)(i)  and  (ii) 
of  this  criterion  will  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Persons  with  disabilities;  and 

(D)  The  elderly. 

(3)  To  determine  personnel 
qualifications,  the  Secretary  considers 
experience  and  training  in  fields  related 
to  the  objectives  of  the  project,  as  well 
as  other  information  that  the  applicant 
provides. 

(e)  Involvement  of  individuals  with 
severe  disabilities  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  persons  with  severe  disabilities  are 
appropriately  involved  in  conducting 
center  activities. 

(2)  The  Secretary  looks  for 
information  that  shows  that  persons 
with  severe  disabilities  or  their  parents, 
guardians,  or  other  representatives,  as 
appropriate,  will  be  substantially 
involved  in  planning,  policy  direction, 
and  management  of  the  center,  and,  to 
the  greatest  extent  possible,  will  be 
employed  by  the  center. 

(f)  Budget  and  cost  effectiveness  (10 
points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(g)  Evaluation  plan  (5  points). 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project. 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(h)  Meeting  the  standards  and  the 
assurances  (25  points). 

The  Secretary  reviews  each 
application  for  information  that 
shows — 
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(1)  Evidence  of  demonstrated  success 
in  satisfying,  or  a  clearly  defined  plan 
to  satisfy,  the  standards  in  section 
725(b)  of  the  Act  by  October  1, 1993; 
and 

(2)  Convincing  evidence  of 
demonstrated  success  in  satisfying,  or  a 
clearly  defined  plan  to  satisfy,  the 
assurances  in  section  725(c)  of  the  Act 
by  October  1, 1993. 

Proposed  Absolute  Funding  Priority 

With  the  funds  available  to 
implement  section  721(e)(2)(B)(ii)  and 
(C)  of  the  Act  in  FY  1993,  the  Secretary 
also  proposes  an  absolute  funding 
priority  for  eligible  PNAs  that  propose 
to  serve  geographic  areas  within  each 
State  that  are  underserved  or  not  served 
by  a  CIL. 

Projects  must  provide  demographic 
and  other  information  demonstrating 
how  the  geographic  area  proposed  to  be 
served  by  the  project  is  not  receiving 
independent  living  services  or  is 
underserved  by  CILs. 

In  addition,  all  projects  must 
demonstrate  how  they  will — 

(1)  Address  the  needs  of  individuals 
with  severe  disabilities  who  are  from 
minority  backgrounds; 

(2)  By  October  1, 1993,  comply  with 
the  standards  in  section  725(b)  of  the 
Act;  and 

(3)  Comply  with  the  assurances  in 
section  725(c)  of  the  Act. 

Each  grantee  shall  advise  applicants 
for  and  recipients  of  services  under  this 
program  or,  as  appropriate,  the  parents, 
family  members,  guardians,  advocates, 
or  authorized  representatives  of  these 
individuals  of  the  availability  and 
purposes  of  the  Client  Assistance 
Program  under  section  112  of  the  Act 
and  shall  provide  them  with 
information  on  seeking  assistance  from 
that  program. 

Paperwork  Reduction  Act  of  1980 

This  notice  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  the  notice  to  the  Office 
of  Management  and  Budget  (OMB)  for 
its  review.  (44  U.S.C  3504(h)) 

Private  nonprofit  agencies  would  be 
required  to  address  this  notice  in  order 
to  be  considered  by  the  Secretary  for 
grants  under  this  program.  The 
Secretary  needs  this  information  to 
determine  whether  proposed  projects 
ore  likely  to  meet  identified  national 
goals.  The  selection  criteria  and  data  to 
be  collected  are  required  by  the  1992 
Amendments.  The  annual  data  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  60  hours  per 
response  for  200  respondents,  including 


the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 

OMB,  room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3326,  Mary 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Program  Authority:  29  U.S.C.  721(e)  and 
796(e). 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.132,  Centers  for  Independent 
Living) 

Dated:  May  5, 1993. 

Richard  W.  Riley, 

Secretary  of  Education. 

[FR  Doc.  93-11039  Filed  5-10-93;  8:45  am] 
BILLING  CODE  4000-01 -U 


DEPARTMENT  OF  ENERGY 

Chicago  Field  Office;  Acceptance  of  an 
Unsolicited  Proposal  Northeast 
Sustainable  Energy  Association 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  proposal. 

SUMMARY:  Pursuant  to  10  CFR  600.14, 
the  Department  of  Energy,  Chicago  Field 
Office,  through  the  Boston  Support 


Office,  intends  to  award  a  grant  to  the 
Northeast  Sustainable  Energy 
Association  (NESEA)  to  conduct  a 
renewal  energy  conference  entitled, 
“RENEW  ’94”. 

SUPPLEMENTARY  INFORMATION:  This 
conference,  which  is  scheduled  to  be 
held  in  Southern  New  England  during 
April  1994,  seeks  to  promote  renewable 
energy  technologies  by  bringing  together 
regulators,  policymakers,  technologists, 
investors  and  others  associated  with  the 
renewable  energy  industry  to  (a) 
evaluate  the  current  state  of  the 
renewable  energy  technologies,  and  (b) 
facilitate  the  advancement  of  those 
technologies. 

The  project  period  of  this  award  shall 
be  18  months  and  DOE  support  will  be 
provided  in  the  amount  of  $50,000. 

FOR  FURTHER  INFORMATION  CONTACT:  U  S. 
Department  of  Energy;  Attn:  Hugh 
Saussy,  Jr.,  Boston  Support  Office,  One 
Congress  Street,  Boston,  MA  02114, 
(617)  565-9700. 

Issued  at  Chicago,  Illinois  on  April  15, 
1993. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Administration. 

[FR  Doc.  93-11130  Filed  5-10-93;  8:45  am) 

BILLING  CODE  *460-01-41 


Morgantown  Energy  Technology 
Center;  Financial  Assistance 
Solicitation  Available  Notice 
(Cooperative  Agreement) 

AGENCY:  U.S.  Department  of  Energy 
(DOE),  Morgantown  Energy  Technology 
Center. 

ACTION:  Notice  of  availability  of  a 
financial  assistance  solicitation. 

SUMMARY:  The  DOE,  Morgantown 
Energy  Technology  Center,  plans  to 
issue  a  Program  Research  and 
Development  Announcement  (PRDA) 

No.  DE-RA21-93MC30056  for  research 
titled  "Utilization  of  Advanced  Coal 
Technology  Combustion/ 

Desulfurization  Solid  By-Products.”  A 
minimum  cost  sharing  of  25%  of  the 
total  cost  is  required.  Authority  for  the 
PRDA  is  the  DOE  Organization  Act 
(Pub.  L.  95-91  (42  U.S.C.  7101))  and  the 
DOE  Financial  Assistance  Regulations, 
10  CFR  part  600,  subparts  A  and  C.  DOE 
anticipates  award  of  Cooperative 
Agreements  with  project  durations 
ranging  from  24  to  48  months. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Roth,  1-07,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center,  P.O.  Box  880,  Morgantown, 

West  Virginia  26507-0880,  Telephone: 
(304)  291-4090.  PRDA  No.  r'E-RA21- 
93MC30056. 
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SUPPLEMENTARY  INFORMATION:  The 

overall  purpose  of  this  solicitation  is  to 
identify,  develop  and  test  technology  for 
utilization  of  solid  by-products  from 
advanced  coal  combustion  technologies 
or  advanced  technologies  for 
desulfurization  of  effluent  gases.  The 
individual  proposed  projects  must 
determine  whether  a  proposed 
technology  for  utilization  of  advanced 
coal  technology  solid  residuals  is 
technically,  environmentally  and 
economically  viable.  The  work  will 
address  utilization  of  advanced  coal 
technology  residuals  as  commercial 
products.  It  is  anticipated  that  an  initial 
laboratory  phase  will  be  followed  by  a 
pilot  scale  demonstration  of  the 
technology  proposed. 

Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 

[FR  Doc.  93-11131  Filed  5-10-93;  8:45  am] 

BILLING  CODE  M50-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  93-37-NG] 

Dartmouth  Power  Associates  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  to  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Dartmouth  Power  Associates  Limited 
Partnership  authorization  to  import  up 
to  11.68  billion  cubic  feet  of  natural  gas 
from  Canada  over  a  two-year  term 
beginning  on  the  date  of  first  import. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  April  29, 1993. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-11129  Filed  5-10-93;  8:45  am) 
BILLING  CODE  M50-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  ER93-588-000,  et  el.] 

Great  Bay  Power  Corporation,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

May  4, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Great  Bay  Power  Corporation 

[Docket  No.  ER93-588-000] 

Take  notice  that  on  April  27, 1993, 
Great  Bay  Power  Corporation  (Great 
Bay),  by  and  through  representatives  of 
its  power  marketing  agent,  tendered  for 
filing  an  Agreement  for  Short  Term 
Sales  to  the  Vermont  Marble  Power 
Division  of  OMYA,  Inc.,  and  a  separate 
Agreement  for  Short  Term  Sales  to  the 
Burlington  Electric  Light  Department 
(together,  the  Agreements). 

Great  Bay  states  that  copies  of  each 
filing  have  been  mailed  or  delivered  to 
each  party  to  that  filing.  Great  Bay  also 
requests  waiver  of  the  notice  provisions 
of  §  35.3  of  the  Commission’s 
Regulations,  so  that  service  under  the 
Agreements  can  begin  on  May  1, 1993. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PacifiCorp 

[Docket  No.  ER93-589-000] 

Take  notice  that  PacifiCorp,  on  April 
28, 1993,  tendered  for  filing  in 
accordance  with  18  CFR  35.13  of  the 
Commission’s  Rules  and  Regulations, 
Amendment  No.  2  (Amendment)  to 
Firm  Transmission  Service  Agreement 
dated  November  9, 1989,  as  amended, 
with  Montana  Power  Company 
(Montana). 

The  Amendment  changes  the  Contract 
Demand  to  40  MW. 

PacifiCorp  requests  that  an  effective 
date  of  May  1, 1993  be  assigned  to  the 
Amendment.  This  date  is  consistent 
with  the  date  Contract  Demand  changed 
to  40  MW. 

Copies  of  this  filing  were  supplied  to 
Montana,  Black  Hills  Power  and  Light 
Company,  the  Montana  Public  Service 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
Service  Commission  of  Wyoming. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  South  Carolina  Electric  &  Gas  Co. 
[Docket  No.  ER93-585-000) 

Take  notice  that  South  Carolina 
Electric  &  Gas  Company  on  April  27, 


1993,  tendered  for  filing  proposed 
cancellation  of  Rate  Schedule  34  (FERC) 
between  South  Carolina  Electric  &  Gas 
Company  and  Savannah  Electric  and 
Power  Company. 

Under  the  proposed  cancellation  the 
contract  which  expired  by  its  own  terms 
effective  November  30, 1985  will  be 
canceled. 

Copies  of  this  filing  were  served  upon 
Southern  Company  Services,  Inc., 
which  assumed  contracts  of  Savannah 
Electric  and  Power  Company. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Virginia  Electric  and  Power  Co. 

[Docket  No.  EC93-12-00] 

Take  notice  that  on  April  27, 1993, 
Virginia  Electric  and  Power  Company 
(Applicant)  filed  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  with  the  Federal  Energy 
Regulatory  Commission  for 
authorization  to  enter  into  a  Bill  of  Sale 
with  the  B-A-R-C  Electric  Cooperative 
(BARC)  by  which  Applicant  will  sell 
and  BARC  will  purchase  various 
electrical  facilities  located  within 
Rockbridge  County,  Virginia.  The 
purchase  price  is  $168,952. 

Applicant  is  incorporated  under  the 
laws  of  the  State  of  Virginia  with  its 
principal  business  office  at  Richmond, 
Virginia  and  is  qualified  to  transact 
business  in  the  states  of  Virginia  and 
North  Carolina.  Applicant  is  engaged, 
among  other  things,  in  the  business  cf 
generation,  distribution  and  sale  of 
electric  energy  in  substantial  portions  of 
the  states  of  Virginia  and  northeastern 
North  Carolina. 

Applicant  represents  that  the 
proposed  sale  of  these  facilities  will 
facilitate  the  efficiency  and  economy  of 
operation  and  service  to  the  public  by 
allowing  BARC  to  utilize  the  facilities, 
now  owned  by  Applicant,  to  provide 
electric  service  to  BARC’s  customers. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania-New  Jersey-Maryland 
Interconnection  (P)M)  Agreement 
[Docket  No.  ER93-597-000) 

Take  notice  that  on  April  29, 1993, 
the  Office  of  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection 
filed,  on  behalf  of  the  signatories  to  the 
PJM  Agreement; 

Revision  No.  1  to  Schedule  3.011, 

•  Revision  No.  3  to  Schedule  5.01, 
Revision  No.  3  to  Schedule  5.02, 
Revision  No.  2  to  Schedule  5.03, 
Revision  No.  3  to  Schedule  6.04, 
Revision  No.  3  to  Schedule  7.03,  and 
Revision  No.  1  to  Schedule  9.02,  of  the 
PJM  Interconnection  Agreement. 
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The  purpose  of  this  filing  is  to  update 
internal  PJM  accounting  processes 
reflecting  updated  allocation  procedures 
for  external  purchases  and  to  update 
references  to  other  agreements. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Washington  Water  Power  Co. 

[Docket  No.  ER93-599-000) 

Take  notice  that  on  April  29, 1993, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  the  Fourth 
Revision  to  Rate  Schedule  62.  This  tariff 
applies  only  to  borderline  transmission 
service  provided  by  WWP  to  the 
Bonneville  Power  Administration 
(Bonneville)  under  terms  of  the  WWP/ 
Bonneville  General  Transfer  Agreement. 

A  copy  of  this  filing  has  been  served 
upon  Bonneville,  the  Idaho  Public 
Utilities  Commission,  and  the 
Washington  Utilities  and  Transportation 
Commission. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Montana  Power  Co, 

[Docket  No.  ER 93-596-000] 

Take  notice  that  on  April  28, 1993, 
the  Montana  Power  Company  (Montana) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  "Firm 
Capacity  and  Energy  Sales  Agreement 
Between  the  Montana  Power  Company 
and  Sierra  Pacific  Power  Company"; 
and  a  "Firm  Capacity  and  Energy  Sales 
Agreement  Between  The  Montana 
Power  Company  and  PadfiCorp”. 
Montana  requests  that  the  Commission 
accept  the  agreements  for  filing,  to  be 
effective  on  July  1, 1993. 

Copies  of  the  filing  were  served  upon 
Sierra  Pacific  Power  Company  and 
PacifiCorp. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Lakewood  Cogeneration,  LP. 

[Docket  No.  ER93-557-000] 

Take  notice  that  on  April  27, 1993, 
Lakewood  Cogeneration,  L.P. 
(Lakewood)  tendered  for  filing 
supplemental  information  concerning 
its  application  in  this  proceeding. 

A  copy  of  the  supplemental 
information  was  served  on  Jersey 
Central  Power  &  Light  Company  and  on 
the  New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Tampa  Electric  Co. 

[Docket  No.  ER93-592-000) 

Take  notice  that  on  April  28, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled/short-term  firm  interchange 
service  provided  under  interchange 
contracts  with  Florida  Power 
Corporation,  Florida  Power  k  Light 
Company,  Florida  Municipal  Power 
Agency,  Fort  Pierce  Utilities  Authority, 
Jacksonville  Electric  Authority, 
Kissimmee  Utility  Authority,  Orlando 
Utilities  Commission,  Reedy  Creek 
Improvement  District,  St.  Cloud  Electric 
Utilities,  Seminole  Electric  Cooperative 
Inc.,  Utilities  Commission  of  the  City  of 
New  Smyrna  Beach,  Utility  Board  of  the 
City  of  Key  West,  and  the  Cities  of 
Gainesville,  Homestead,  Lake  Worth, 
Lakeland,  Starke,  Tallahassee,  and  Vera 
Beach,  Florida.  Tampa  Electric  also 
tendered  for  filing  revised  caps  on  the 
charges  for  emergency  and  scheduled/ 
short-term  firm  interchange  transactions 
under  the  same  contracts. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  and 
revised  caps  on  charges  be  made 
effective  as  of  May  1, 1993,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirements. 

Tampa  Electric  states  that  a  copy  of 
the  filing  has  been  served  upon  each  of 
the  above-named  parties  to  interchange 
contracts  with  Tampa  Electric,  as  well 
as  the  Florida  Public  Service 
Commission. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Otter  Tail  Power  Co. 

[Docket  No.  ER93-590-0001 

Take  notice  that  on  April  28, 1993, 
Otter  Tail  Power  Company  (OTP) 
tendered  for  filing  on  behalf  of  itself  an 
application  for  changing  the  limit  on  its 
percentage  adder  in  rates  for 
transmission  services  and 
accompanying  service  schedules  setting 
rates,  terms,  and  conditions  for  sales 
affected  by  the  change. 

OTP  states  that  copies  of  the  original 
application  have  been  provided  to  the 
Mid-Continent  Area  Power  Pool  and  to 
the  Public  Service  Commission  of 
Minnesota,  North  Dakota  and  South 
Dakota. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Milford  Power  Limited  Partnership 

[Docket  No.  ER93-591-000] 

Take  notice  that  Milford  Power 
Limited  Partnership  (Milford),  on  April 
28, 1993,  provided  notice  of  a  change  to 
its  Rate  Schedule  FERC  No.  1,  as 
supplemented. 

Tne  change  to  Rate  Schedule  No.  1 
would  allow  Milford  to  defer  for  a  two 
month  period  the  commencement  date 
of  operation,  and  therefore,  the  long¬ 
term  sale  to  New  England  Power 
Company  of  capacity  and  associated 
energy  from  its  facility  located  in  the 
Town  of  Milford,  Massachusetts. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pennsylvania  Power  k  Light  Co. 

[Docket  No.  ER93-595-000] 

Take  notice  that  on  April  28, 1993, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  a 
Supplemental  Agreement  dated  March 
30, 1993  to  the  Interconnection 
Agreement  between  PP&L  and  Jersey 
Central  Power  k  Light  Company.  The 
Supplemental  Agreement  would  allow 
each  company  to  reimburse  the  other 
company  for  the  actual  cost  of  work  on 
interconnection  facilities  by  making 
either  a  lump  sum  payment  or  periodic 
progress  payments,  when 
reimbursement  is  required  by  the 
Agreement  The  Agreement  currently 
provides  only  a  carrying  charge  formula 
for  reimbursements. 

PP&L  has  requested  an  effective  date 
of  June  27, 1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Jersey  Central  Power  & 
Light  Company,  the  Pennsylvania 
Public  Utility  Commission,  and  the  New 
Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  May  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11021  Filed  5-10-93;  8:45  am] 
BILLING  CODE  >717-01-11 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TQ93-5-20-000 i  TM93-14- 
20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  5. 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  May  3, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheet: 

Proposed  to  be  effective  May  1,  1993 
18  Rev.  Sheet  No.  27 

Algonquin  states  that  the  revised  tariff 
sheet  is  being  filed  as  part  of 
Algonquin’s  Out-of-Cycle  Quarterly 
Purchased  Gas  Adjustment  ("PGA”)  and 
Transportation  Cost  Adjustment 
pursuant  to  Sections  17  and  39  of  the 
General  Terms  and  Conditions  of 
Algonquin’s  FERC  Gas  Tariff. 

Algonquin  also  states  that  the  purpose 
of  the  Out-Of-Cycle  filing  is  to  reflect 
changes  in  National  Fuel  Gas  Supply 
Corporation’s  (“National  Fuel”)  Rate 
Schedule  CD  demand  and  commodity 
rates  which  underlie  Algonquin’s  Rate 
Schedule  F-3.  On  April  30, 1993, 
National  Fuel  filed  to  decrease  the  CD 
demand  rate  by  $0.0200  and  increase 
the  CD  commodity  rate  by  $0.2021  per 
MMBTU. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheet  to 
become  effective  on  May  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cash  ell, 

Secretary. 

(FR  Doc.  93-11048  Filed  5-10-93;  8:45  am] 

BILUNG  CODE  *717-01 -M 

(Docket  Nob.  TQ93-6-20-000  &  TM93-15- 
20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  May  4, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  June  1, 1993 
18  Rev.  Sheet  No.  21 
18  Rev.  Sheet  No.  22 
14  Rev.  Sheet  No.  25 

18  Rev.  Sheet  No.  26 

19  Rev.  Sheet  No.  27 
18  Rev.  Sheet  No.  28 
18  Rev.  Sheet  No.  29 

Algonquin  states  that  the  revised  tariff 
sheets  are  being  filed  as  part  of 
Algonquin’s  regularly  scheduled 
Quarterly  Purchased  Gas  Adjustment 
(“PGA”)  and  Transportation  Cost 
Adjustment  pursuant  to  Sections  17  and 
39  of  the  General  Terms  and  Conditions 
of  Algonquin’s  FERC  Gas  Tariff. 

Algonquin  also  states  that  this  filing 
is  based  upon  the  latest  available  rates 
from  Algonquin’s  various  suppliers  and 
reflects  the  purchases  and  sales  that  are 
projected  to  be  made  during  the  three 
month  period  beginning  June  1, 1993  as 
well  as  the  underlying  costs  of  standby 
and  transportation  and  compression 
services  from  Texas  Eastern 
Transmission  Corporation  and 
Transcontinental  Gas  Pipe  Line 
Corporation. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheets  to 
become  effective  on  June  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cash  ell, 

Secretary. 

[FR  Doc.  93-11049  Filed  5-10-93;  8:45  am] 

BRUNO  CODE  *71 7-01 -M 


[Docket  No.  CP93-31 0-000] 

Arkla  Energy  Resources  Co.;  Request 
Under  Blanket  Authorization 

May  5, 1993. 

Take  notice  that  on  April  23, 1993, 
Arkla  Energy  Resources  Company 
(AER),  525  Milam  Street,  P.O.  Box 
21734,  Shreveport,  Louisiana  71151 
filed  in  Docket  No.  CP93-310-000  a 
request  pursuant  to  sections  157.205 
and  157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  in  Oklahoma,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  specifically  proposes  to  abandon 
six  domestic  sales  taps  to  customers 
served  by  Arkansas  Louisiana  Gas 
Company  located  on  AER’s  gathering 
line  in  Stephens  County,  Oklahoma. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Coshell, 

Secretary. 

[FR  Doc.  93-11063  Filed  5-10-93;  8:45  amj 
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[Dock*  No.  EP«3-50»-000] 

Boston  Edison  Co.;  Filing 

May  5, 1993. 

Take  notice  that  on  April  19, 1993, 
Boston  Edison  Company  (Boston) 
tendered,  for  filing  a  supplemental 
information  to  its  original  filing  filed  in 
this  docket  on  March  30, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  17, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11065  Filed  5-10-93;  8:45  am] 

BILLING  COOC  871 7-01 -M 


[Docket  No.  TQ93-8-63-000  and  TU93-B- 
63-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Forty-Fourth  Revised  Sheet  No.  8 
Forty-Fourth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
sections  23  and  26  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
it  is  filing  a  combined  Quarterly 
Purchased  Gas  Adjustment  ("PGA”)  and 
Transportation  Cost  Adjustment 
(“TCA”)  to  reflect  changes  in  its 
projected  purchased  gas  costs  and 
projected  Account  No.  858  costs.  The 
proposed  effective  date  of  the  tendered 
tariff  sheets  is  June  1, 1993. 

Carnegie  states  that  the  revised  tariff 
sneets  reflect  a  decrease  of  $0.2740  per 
Dth  in  the  commodity  PGA  sales  rates 
under  Carnegie’s  Rate  Schedules  CDS 
and  LVWS,  as  well  as  to  the  maximum 
and  minimum  PGA  rates  under  Rate 
Schedule  SEGSS,  as  compared  with 


Carnegie’s  last  fully-supported  PGA 
filing  in  Docket  No.  TQ93-7-63-000, 
filed  by  Carnegie  on  April  28, 1993. 
Carnegie  further  states  that  the  revised 
tariff  sheets  also  reflect  a  TCA  rate 
increase  of  $0.0028  per  Dth,  from 
$0.1612  per  Dth  to  $0.1640  per  Dth,  as 
compared  to  Carnegie’s  most  recent 
TCA  filing  in  Docket  No.  TM93-7-63- 
000,  filed  on  April  28, 1993  in 
conjunction  with  Carnegie’s  last  fully- 
supported  PGA  filing. 

Carnegie  states  in  its  filing  that  its 
proposed  rates  do  not  take  into  account 
the  implementation  of  unbundled 
sendees  on  its  upstream  pipeline 
supplier,  Texas  Eastern  Transmission 
Corporation  (“Texas  Eastern”),  for 
which  the  Commission  recently 
approved  a  proposed  effective  date  of 
June  1, 1993,  citing  Texas  Eastern 
Transmission  Corp.,  63  FERC  ^  61,100 
(1993).  Carnegie  indicates  that  as  soon 
as  tariff  sheets  reflecting  final  rates 
applicable  to  Texas  Eastern’s 
restructured  services  are  filed  and 
unconditionally  accepted  by  the 
Commission  to  become  effective  during 
the  applicable  PGA  quarter,  Carnegie 
will  file  a  revised  PGA  and  TCA 
reflecting  proposed  rates  which  will 
track  the  relevant  changes  in  Texas 
Eastern’s  tariff. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell 
Secretary. 

[FR  Doc.  93-11050  Filed  5-10-93;  8:45  ami 
BILLING  COOC  8717-01 -M 


[Docket  No.  ER93-573-000] 

Duke  Power  Co.;  Filing 

May  5, 1993. 

Take  notice  that  on  April  16, 1993, 
Duke  Power  Company  (Duke)  tendered 


for  filing  copies  of  the  true-up  filing  for 
calendar  year  1992  under  article  U.3  of 
the  Settlement  Agreement  in  Docket  No. 
ER90-315-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-4066  Filed  5-10-93;  8:45  am) 
BILLING  CODE  8717-01 -M 


[Docket  No.  TQ93-5-2-000] 

East  Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  proposed  effective  date  of  May  1, 
1993: 

Thirty-Fifth  Revised  Sheet  Nos.  4  and  5 

East  Tennessee  Natural  Gas  Company 
states  that  the  purpose  of  the  instant 
filing  is  to  implement  an  out-of-cycle 
PGA  rate  adjustment  to  East  Tennessee's 
current  rate,  to  be  effective  from  May  1 
through  June  30, 1993.  East  Tennessee 
states  that  due  to  an  unexpected 
increase  in  gas  prices,  it  is  currently 
unable  to  purchase  gas  at  or  below  the 
rates  reflected  in  its  previously  out-of¬ 
cycle  PGA  filing  in  Docket  No.  TQ93- 
4-2,  filed  on  March  31. 1993  to  he 
effective  April  1, 1993.  The  increase  in 
the  current  adjustment  is  necessary  to 
prevent  substantial  underrecoveries  of 
gas  costs. 

East  Tennessee  further  states  that 
copies  of  the  filing  have  been  mailed  to 
all  affected  customer  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
Drotest  such  filing  should  file  a  petition 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  May  12, 1993.  Protests  will  be 
considered  biy  the  Commission  in 
determining  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 

Secretary. 

[FR  Doc.  93-11060  Filed  5-10-93;  8:45  am] 

BKJJMG  COO£  871 7-01 -*l 


[Docket  No.  TQ93-5-34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30,  1993 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  be  effective  May  1, 1993'. 

Thirty-Ninth  Revised  Sheet  No.  8 

FGT  states  that  the  above-referenced 
tariff  sheet  is  being  filed  to  reflect  an 
increase  in  FGTs  cost  of  gas  purchased 
from  that  level  reflected  in  its  Annual 
PGA  filing  effective  May  1,  1993  in 
Docket  No.  TA93-1-34-001. 

FGT  further  states  that  on  April  1, 
1993,  FGT  made  a  filing  in  its  Annual 
PGA  in  Docket  No.  TA93-1-34-001 
containing  a  projected  cost  of  purchased 
gas  for  the  period  May  1, 1993  through 
July  31, 1993  of  $2.7286/MMBtu 
saturated.  Subsequent  to  this  filing,  FGT 
has  experienced  an  increase  in  its  cost 
of  purchased  gas  to  a  level  that  now 
exceeds  the  level  of  purchased  gas  cost 
set  forth  in  the  April  1  filing.  The 
projected  cost  of  gas  also  exceeds  the 
$2.8014/MMBtu  saturated  set  forth  in 
FGT's  last  Quarterly  PGA  filing  in 
Docket  No.  TQ93-3-34.  Therefore,  FGT 
is  making  the  instant  Out-of-Cycle  PGA 
filing  in  order  to  replace  the  April  1 
filing  to  reflect  the  increases  in  its  cost 
of  purchased  gas  to  a  level  of  33. 2247/ 
MMBtu  saturated. 

Any  person  wishing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with 


§§365.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  token,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Low  D.  Cashed, 

Secretary. 

(FR  Doc.  93-11051  Filed  5-10-93;  8:45  ami 

BtUJNG  COO€  871 7-01 -*l 


[Docket  No.  TM93-3-34-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993 
Florida  Gas  Transmission  Company 
("FGT”)  tendered  for  filing  the 
following  tariff  sheets  to  become  part  of 
its  FERC  Gas  Tariff  effective  June  1, 
1993. 

Fortieth  Revised  Sheet  No.  8 
Fourteenth  Revised  Sheet  No.  8A 

FGT  states  that  the  above-referenced 
tariff  sheets  are  being  filed  pursuant  to 
section  27  (Flowthrough  Billing 
Mechanism)  of  the  General  Terms  and 
Conditions  of  FGTs  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  Section 
27  contains  tariff  language  that 
establishes  a  mechanism  to  flowthrough 
the  fixed  charge  allocation  of  buy-out 
and  buy-down  costs  billed  to  FGT  by 
Southern  Natural  Gas  Company 
(Southern  Fixed  Charges)  and  was 
approved  by  Commission  Order  dated 
June  16, 1989  in  Docket  No.  RP89-44- 
001. 

FGT  further  states  that  the  schedules 
reflect  the  calculation  of  the  Annual 
Unit  Take-or-Pay  Surcharge  for  the  fifth 
annual  recovery  period,  computed  in 
accordance  with  the  provisions  of 
Section  27  of  the  Tariff.  The  revised 
Take-or-Pay  Surcharge  is  0.274e/therm 
or  2.74c/MMBtu,  as  compared  to  the 
Surcharge  underlying  existing  rates  of 
.269c/therm  or  2 .69c /MMBtu. 

FGT  states  that  a  copy  of  its  filing  has 
been  served  on  all  customers  receiving 
gas  under  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  interested 
State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 


DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  die  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  12, 1993.  Protests  will  be 
considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cashed, 

Secretary. 

(FR  Doc.  93-11052  Filed  5-10-93;  8:45  am) 
BILLING  COOE  8717-01-88 


[Docket  Nob.  CP85-221-022]] 

Frontier  Gas  Storage  Co.;  Sale 
Pursuant  to  Settlement  Agreement 

May  5. 1993. 

Take  notice  that  on  April  27. 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  ft  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004,  filed  an 
executed  service  agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  certain  of  Frontier’s  gas 
storage  inventory  on  an  "as  metered" 
basis  to  Prairielands  Energy  Marketing, 
Inc.  (Prairielands).  in  compliance  with 
the  provisions  of  the  Commission's 
February  13, 1985  Order  in  Docket  Nos. 
CP82-487— 000,  et  al. 

Frontier  states  that,  pursuant  to  the 
service  agreement  between  Frontier  and 
Prairielands,  dated  April  27.  1993, 
Frontier  agrees  to  sell  up  to  a  daily 
quantity  of  50,000  MMBtu  of  natural 
gas,  not  to  exceed  5  Bcf  for  the  term  of 
the  agreement,  which  ends  March  15, 
1994.  Frontier  further  states  that,  under 
Subpart  (b)  of  Ordering  Paragraph  (F)  of 
the  Commission’s  February  13, 1985 
Order,  Frontier  is  "authorized  to 
commence  this  sale  of  its  inventory 
under  such  an  executed  service 
agreement  fourteen  days  after  the  filing 
of  the  agreement  with  the  Commission, 
and  may  continue  making  such  sale 
unless  the  Commission  issues  an  order 
either  requiring  Frontier  to  stop  selling 
and  setting  die  matter  for  hearing  or 
permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter.”  Frontier  9eeks 
waiver  of  this  provision  to  the  extent 
necessary  to  permit  it  to  commence 
service  under  the  agreement  on  May  1, 
1993. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
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tariff  sheet  filing  should,  on  or  before  10 
days  after  publication  of  this  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street,  NE., 
Washington,  DC  20426)  a  motion  to 
intervene  or  protest  in  accordance  with 
the  requirements  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  servo  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  Caahell, 

Secretary. 

[FR  Doc.  93-11072  Filed  5-10-93;  8:45  am) 

BILLING  COO€  *717-01 -M 


[Docket  No.  TM93-4-1 6-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
National  Fuel  Gas  Supply  Corporation 
("National”)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  on  June  1, 1993. 

First  Revised  Sheet  No.  219 
First  Revised  Sheet  No.  220 
First  Revised  Sheet  No.  222 
First  Revised  Sheet  No.  223 

In  the  event  that  National’s  proposed 
636  Compliance  Filing  tendered  March 
15, 1993  is  not  approved  by  June  1, 
1993,  National  is  submitting  in  the 
alternative  the  following  tariff  sheets  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1: 

Sixth  Revised  Sheet  No.  117 
Seventh  Revised  Sheet  No.  118 
Fourth  Revised  Sheet  No.  120 
Sixth  Revised  Sheet  No.  121 

National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  Section  20  of 
the  General  Terms  and  Conditions  to 
National’s  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  (or  in  the 
alternate.  Second  Revised  Volume  1). 
National  further  states  that  its  pipeline- 
suppliers  which  have  received  approval 
to  bill  revised  take-or-pay  charges,  as 
reflected  in  National’s  filing  herein,  are: 
Columbia  Gas  Transmission 
Corporation,  and  CNG  Transmission 
Corporation. 


National  states  that  copies  of  the  filing 
has  been  mailed  to  National’s 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.214 
or  385.211.  All  such  motions  to 
intervene  or  protests  should  be  filed  on 
or  before  May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashed, 

Secretary. 

(FR  Doc.  93-11054  Filed  5-10-93;  8:45  am] 

BILUNG  CODE  *717-01-1* 


[Docket  No.  TQ93-6- 16-000] 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  5. 1993. 

Take  notice  that  on  April  30, 1993, 
National  Fuel  Gas  Supply  Corporation 
(“National”)  tendered  for  filing  the 
following  revised  tariff  sheet  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  become  effective  on 
May  1, 1993; 

Thirty-Third  Revised  Sheet  No.  5 

National  states  that  the  filing  is  made 
to  implement  an  out-of-cycle  Purchased 
Gas  Adjustment  ("PGA”)  rate  change  to 
reflect  the  increased  gas  cost  resulted 
from  the  impact  of  the  current  market 
price.  National’s  revised  demand  and 
commodity  rates  are  $9.65  per  Dt  and 
317.47  cents  per  Dt  respectively. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company’s  jurisdictional  customers  and 
the  Regulatory  Commissions  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motions 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 


intervene  or  protests  should  be  filed  on 
or  before  May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-11055  Filed  5-10-93;  8:45  am] 

BILUNG  CODE  *717-01-** 


[Docket  No.  RP93-1 1 1-OGO] 

Natural  Gas  Pipeline  Company  of 
America;  Proposed  Changes  in  FERC 
Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas  Tariff 
to  become  effective  June  1, 1993. 

Natural  states  the  purpose  of  this 
filing  is  to  (1)  modify  Rate  Schedule 
FTS  to  remove  the  restriction  on  the 
number  of  primary  and  secondary 
points  under  an  FTS  Agreement;  (2) 
modify  Rate  Schedule  ITS  to  provide 
that  ITS  Agreements  shall  have  all 
receipt  and  delivery  points;  and  (3) 
modify  Rate  Schedules  FTS  and  ITS  to 
provide  a  mechanism  for  cashing  out 
imbalances  that  are  applicable  to  the 
period  prior  to  December  1, 1993  which 
have  not  been  eliminated  by  that  date. 

Natural  states  that  copies  of  the  filing 
are  being  served  on  Natural’s 
jurisdictional  transportation  customers 
and  to  interested  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cash  ell, 

Secretary. 

|FR  Doc.  93-11053  Filed  5-10-93;  8:45  am] 
BILLING  CODE  4717-01-M 


[Docket  No.  RP93-36-002] 

Natural  Gat  Pipeline  Company  of 
America;  Motion  To  Make  Tariff  Sheets 
Effective 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
Motion  to  Make  Suspended  Tariff 
Sheets  Effective.  Natural  moved  to  make 
effective  on  June  1, 1993,  tariff  sheets 
filed  on  December  1, 1992  in  this 
proceeding.  The  rates  and  charges  on 
the  tariff  sheets  to  be  effective  June  1, 
1993  reflect  the  revisions  required  to 
comply  with  conditions  set  out  in 
Commission  order  issued  December  31, 
1992  and  other  changes  as  noted  in  the 
filing.  The  net  effect  of  these  changes  is 
an  overall  reduction  in  the  cost  of 
service  and  the  "primary  case"  sales, 
transportation  and  storage  rates 
previously  filed. 

Natural  requested  waiver  of  any 
applicable  Commission  Regulations  and 
orders  to  the  extent  necessary  to  permit 
the  proposed  tariff  sheets  to  be  effective 
on  June  1, 1993. 

Natural  states  that  copies  of  the 
Motion,  together  with  the  tariff  sheets 
and  workpapers,  have  been  served  on 
all  of  Natural’s  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cash  ell, 

Secretary. 

IFF.  Doc.  93-11074  Filed  5-10-93;  8:45  am] 

BILLING  CODE  <71 7-01 -U 


[Docket  No.  ER93-575-000] 

New  England  Power  Service  Co.; 

Notice  of  Filing 

May  5, 1993. 

Take  notice  that  on  April  13, 1993, 
New  England  Power  Service  Company 
(NEPS)  tendered  for  filing  the  following 
materials: 

(1)  The  Rhode  Island  PUC-approved 
C-2  rate  charged  by  Narragansett  to  its 
two  borderline  sales  customers. 

(2)  The  Report  and  Order  by  the 
Rhode  Island  PUC  approving 
Narragansett’s  current  rate  design  and 
rate  schedules. 

(3)  Revenue  statements  showing  the 
effect  of  the  change  in  the  C-2  rate  on 
Narragansett’s  two  borderline  sales 
customers. 

(4)  A  certificate  of  service  showing 
that  the  parties  affected  by  this 
proceeding  have  received  notice  of  this 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11068  Filed  5-10-93;  8:45  ami 
BILLING  CODE  871 7-01 -M 


[Docket  No.  CP93-321-000] 

Northern  Natural  Gaa  Co.;  Request 
Under  Blanket  Authorization 

May  5, 1993. 

Take  notice  that  on  April  29, 1993, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103d  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP93-32 1-000,  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  and  pursuant  to 
Northern’s  blanket  certificate  issued  in 
Docket  No.  CP82-401-000,  for  authority 
to  install  and  operate  a  new  delivery 
point  to  accommodate  natural  gas 
deliveries  to  Enron  Gas  Processing 


Company  (EGP),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
and  open  to  public  inspection. 

Northern  states  that  EGP  has 
purchased  gas  for  processing  and  would 
be  entitled  to  receive  an  estimated  peak 
day  delivery  of  2,000  mcf  of  natural  gas 
at  the  Irion  County  #1  delivery  point. 
Cost  of  the  new  delivery  point  is 
estimated  at  $180,000  and  EGP)  would 
make  a  contribution  of  the  total  amount. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11064  Filed  5-10-93;  8:45  am] 

BILLING  CODE  8717-01 -N 


[Docket  No.  RP88-259-065] 

Northern  Natural  Gaa  Co.;  Interim  Gas 
Inventory  Charge  Reconciliation  Filing 

May  5, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  April  30, 1993, 
tendered  for  filing  a  reconciliation  of  the 
Interim  Gas  Inventory  Charge  (IGIC). 

Northern  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  order  in  Docket  No. 
RP88-259-034,  et  al.  on  November  19, 
1990  and  the  Commission’s  order  in 
Docket  No.  RP88-59-046  et  al.  on 
September  3, 1991. 

Northern  is  requesting  a  waiver  of 
ordering  paragraph  (f)  of  the  November 
19, 1990  order  wherein  any  refunds 
were  to  be  paid  in  cash  based  upon  the 
actual  customer’s  billing  determinants 
during  the  interim  period.  As  the  IGIC 
period  has  been  extended,  Northern 
requests  that  the  refunds  be  carried  over 
into  the  current  IGIC  period  with  any 
balance  accruing  the  appropriate 
carrying  charges. 

Northern  states  that  copies  of  the 
filing  were  served  on  Northern’s 
jurisdictional  sales  customers  and 
interested  state  commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11071  Filed  5-10-93;  8:45  am) 

BtUJNQ  COOC  §717-01-41 


[Docket  No.  RP89-137-012] 

Northwest  Plpeiine  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Northwest  Pipeline  Corporation 
(“Northwest”)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 
Twenty-Second  Revised  Sheet  No.  10 
Twenty-First  Revised  Sheet  No.  11 
Sixteenth  Revisod  Sheet  No.  13 

First  Revised  Volume  No.  1-A 
Seventeenth  Revised  Sheet  No.  201 
Original  Volume  No.  2 
Thirty-First  Revised  Sheet  No.  2.3 

Northwest  states  that  the  purpose  of 
this  filing  is  to  reduce  its  volumetric 
SSP  surcharge,  effective  May  1, 1993,  to 
reflect  removal  of  $12,595,831  of 
disallowed  costs,  as  specified  in  April  1, 
1993  and  September  24, 1992  orders  in 
Docket  No.  RP89-137-008,  et  al.,  from 
the  principal  amount  of  costs  used  to 
calculate  the  surcharge.  Approval  of  the 
filing  will  prevent  the  further  build  up 
of  costs  which  must  be  refunded  to 
Northwest’s  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11056  Filed  5-10-93;  8:45  am) 
BILLING  CODE  *717-01-41 


[Docket  No.  TM93-4-5&-000] 

Northern  Natural  Gaa  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  5. 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  April  30, 1993, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Fourth  Revised  Volume  No. 

1,  the  following  tariff  sheets  with 
proposed  effective  date  of  July  1, 1993: 

Second  Revised  Sheet  No.  50 
Second  Revised  Sheet  No.  51 

Northern  states  that  the  tariff  sheets 
reflect  Northern’s  regularly  scheduled 
semi-annual  Alaskan  Natural  Gas 
Transportation  System  (ANGTS)  rate 
adjustments  to  be  effective  July  1, 1993. 
Northern  also  states  that  the  filing  also 
establishes  ANGTS  transportation  rate 
adjustment  to  reflect  changes  in  the 
costs  incurred  for  transportation  of  gas 
through  Northern  Border  Pipeline 
Company  during  1993. 

Northern  states  that  copies  of  the 
filing  were  served  upon  all  of  Northern’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission ’8  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11057  Filed  5-10-93;  8:45  ami 

BILLING  CODE  *717-01-41 


[Docket  No.  RP93-1 14-000] 

Northern  Natural  Gaa  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  May  4, 1993, 
tendered  for  filing  to  become  part  of 
Northern’s  FERC  Gas  Tariff  Fourth 
Revised  Volume  1,  the  following  tariff 
sheets,  proposed  to  be  effective  June  3, 
1993: 

Ninth  Revised  Sheet  No.  53 
Second  Revised  Sheet  No.  263 
Original  Revised  Sheet  No.  432A 
Original  Revised  Sheet  No.  432B 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  response  to 
Shippers’  requests  to  establish  a  Market 
Area  Title  Transfer  (MATT)  service. 
MATT  is  an  optional  administrative 
service  which  would  facilitate 
aggregation  of  supplies  and  provide 
Shippers  the  mechanism  to  perform  one 
or  more  title  transfers  of  natural  gas  at 
numerous  key  points  entering 
Northern’s  Market  Area,  collectively 
called  the  "MATT  Point”,  pursuant  to 
the  Market  Area  Title  Transfer  (MATT) 
Agreement. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  file  on  or  before  May 
12, 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11058  Filed  5-10-93;  3:45  am] 

BILLING  CODE  *717-01-41 
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[Docket  No.  CP89-460-01 1] 

Pacific  Gas  Transmission  Co.;  Change 
in  FERC  Gas  Tariff 

May  5. 1933. 

Take  notice  that  on  April  15, 1993, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  and  acceptance 
Pro  Forma  Original  Sheet  No.  37  to  be 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  The  purpose  of 
this  filing  is  to  revise  the  tariff  sheet  in 
compliance  with  the  Commission’s 
"Order  Granting  in  Part  and  Denying  in 
Part  Requests  for  Rehearing  and 
Clarification",  issued  on  March  16, 

1993.  Specifically,  the  filing  adds 
proposed  language  to  Paragraph  8 — 
Curtailments  and  Interruptions — of  the 
proposed  Rate  Schedule  T-3  for  firm 
service  scheduled  to  be  available  at  the 
end  of  this  year. 

PGT  states  that  a  copy  of  this  filing  is 
being  served  on  PGT's  jurisdictional 
customers,  affected  state  regulatory 
commissions,  and  all  parties  on  the 
official  service  list  as  compiled  by  the 
Commission. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  26, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Coshell, 

Secretary. 

[FR  Doc.  93-11059  Filed  5-19-93;  8:45  am] 
BILLING  CODE  C717-01-M 


[Docket  No.  ER93-594-000] 

Pennsylvania  Power  &  Light  Co.;  Filing 

May  4, 1993. 

Take  notice  that  on  April  28, 1993, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  a 
Supplemental  Agreement  dated  March 
30, 1993  to  the  Interconnection 
Agreement  between  PP&L  and 
Pennsylvania  Electric  Company.  The 
Supplemental  Agreement  would  allow 
each  company  to  reimburse  the  other 
company  for  the  actual  cost  of  work  on 
interconnection  facilities  by  making 


either  a  lump  sum  payment  or  periodic 
progress  payments,  when 
reimbursement  is  required  by  the 
Agreement.  The  Agreement  currently 
provides  only  a  carrying  charge  formula 
for  reimbursements. 

PP&L  has  requested  an  effective  date 
of  June  27, 1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  Penelec  and  the 
Pennsylvania  Power  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-11022  Filed  5-10-93;  8:45  am] 

BILLING  CODE  S717-01-M 


[Docket  No.  RP93-1 5-003] 

Southern  Natural  Gat  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Southern  Natural  Gas  Company 
(“Southern”)  tendered  for  filing  the 
revised  tariff  sheets  listed  on  appendix 
A  attached  to  the  filing,  with  an 
effective  date  of  May  1, 1993. 

Southern  states  that  it  made  the 
instant  filing  in  compliance  with  the 
Commission’s  Order  dated  November 
27, 1992,  which  accepted  and 
suspended  until  May  1, 1993, 

Southern’s  proposed  rate  increase  filed 
in  Docket  No.  RP93-15-000.  The  tariff 
sheets  listed  in  Exhibit  A  have  been 
revised  from  the  original  tariff  sheets 
submitted  by  Southern  in  this 
proceeding  solely  to  incorporate 
Southern’s  total  system  weighted 
average  unit  cost  of  purchased  gas  from 
its  PGA  filing  in  Docket  No.  TA93-1-7- 
000. 


Southern  states  that  copies  of  the 
filing  will  be  served  upon  all  of 
Southern’s  jurisdictional  customers, 
interested  state  commissions  and 
interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11062  Filed  5-10-93;  8:45  am] 
BILUNG  CODE  871 7-01 -M 


[Docket  No.  ER93-598-000] 

Southern  California  Edison  Co.,  Notice 
of  Filing 

May  4, 1993. 

Take  notice  that  on  April  29, 1993, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing,  as  an  initial 
rate  schedule,  the  following  agreement, 
executed  on  April  23, 1993,  by  the 
respective  parties: 

Edison — SDG&E  NOB-SONGS,  Firm 
Transmission  Service  Agreement 
(Agreement)  Between  Southern  California 
Edison  Company  and  San  Diego  Gas  & 
Electric  Company 

The  Agreement  contains  the  terms 
and  conditions  whereby  Edison  shall 
provide  100  MW  of  firm  bidirectional 
transmission  service  between  the  San 
Onofre  Nuclear  Generating  Station 
(SONGS)  and  the  Nevada  Oregon  Border 
(NOB)  for  the  year  1993  and  150  MW  for 
the  years  1994  through  1996. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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May  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  a  Cashell , 

Secretary. 

|FR  Doc.  93-11069  Filed  5-10-93;  8:45  am) 

BtUJNO  COOC  *717-01-41 


[Docket  No.  ER93-320-000] 

Tampa  Electric  Co.;  Filing 

May  5, 1993. 

Take  notice  that  on  April  26, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  an 
amendment  to  its  January  12, 1993 
submittal  in  the  above-referenced 
docket.  The  amendment  includes 
additional  information  in  support  of 
Tampa  Electric's  agreement  to  provide 
partial  requirements  service  to  the  City 
of  Fort  Meade,  Florida  (Fort  Meade). 

Tampa  Electric  continues  to  propose 
a  March  15, 1993  effective  date  for  the 
revised  tariff  sheets  and  service 
agreement  submitted  in  this  docket,  and 
therefore  requests  waiver  of  the 
Commission’s  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Meade  and  the  Florida  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
May  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LokD.  Cashell, 

Secretory. 

IFR  Doc.  93-11067  Filed  5-10-93;  8:45  am] 
BtUJNO  COOC  971 7-01 -M 


[Docket  No.  TQ83-3-30-000] 

Trunkline  Gas  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  April  30, 1993 
tendered  for  filing  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  with  a  proposed 
effective  date  of  June  1, 1993: 

One  Hundredth  Revised  Sheet  No.  3-A 

Trunkline  states  that  the  filing  reflects 
a  commodity  rate  decrease  of  0.072c  per 
Dt  in  the  projected  purchased  gas  cost 
component. 

Trunkline  states  that  the  tariff  sheet  is 
being  filed  in  accordance  with  section 
154.308  (quarterly  PGA  filing)  of  the 
Commission’s  regulations  and  pursuant 
to  Section  18  (Purchase  Gas  Adjustment 
Clause)  of  the  General  Terms  and 
Conditions  in  Trunkline’s  FERC  Gas 
Tariff,  Original  Volume  No.  1. 

Trunkline  states  that  copies  of  the 
filing  have  been  served  on  all 
jurisdictional  sales  customers  and 
applicable  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  May  12, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11061  Filed  5-10-93;  8:45  am) 
BILLING  COOC  *717-01 -M 


[Docket  No.  ES93-34-000] 

UtiliCorp  United  Inc.;  Notice  of 
Application 

May  5, 1993. 

Take  notice  that  on  April  28, 1993, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
an  application  under  $  204  of  the 
Federal  Power  Act  requesting 
authorization  to  issue  not  more  than 
$100  million  of  long-term  debt 
securities,  over  a  two-year  period.  Also, 
UtiliCorp  requests  exemption  from  the 


Commission’s  competitive  bidding 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-11070  Filed  5-10-93;  8:45  ami 

BILUNG  COOC  *717-01-1* 


[Docket  No.  RP93-1 09-000] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

May  5, 1993. 

Take  notice  that  on  April  30, 1993, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  certain  revised  tariff 
sheets  to  First  Revised  Volume  No.  1 
and  Original  Volume  No.  2  of  its  FERC 
Gas  Tariff.  The  proposed  effective  date 
of  these  tariff  sheets  is  June  1, 1993. 
However,  WNG  has  requested 
suspension  of  the  rates  for  the  full 
statutory  period  in  order  to  allow  them 
to  become  effective  November  1, 1993, 
at  the  end  of  a  currently  effective  rate 
increase  moratorium. 

WNG  states  that  the  filing  proposes  a 
change  in  its  currently  effective  sales, 
transportation  and  other  rates  which 
would  result  in  an  increase  in  annual 
revenues  of  approximately  $49.5 
million,  based  on  the  test  period  (the 
twelve  months  ended  January  31, 1993, 
adjusted  for  known  changes  through 
October  31, 1993).  The  Company  states 
that  the  increased  rates  are  required  to 
reflect  increases  in  expenses  and  a 
conversion  of  the  remaining  sales 
throughput  to  transportation  services. 
Additionally,  WNG  proposes  a  Straight 
Fixed  Variable  (SFV)  classification  and 
allocation  of  costs,  as  well  as  various 
tariff  revisions  providing  for 
adjustments  in  the  delineation  of 
gathering  areas  and  zones,  and  certain 
tracking  provisions. 

WNG  states  that  it  has  also  submitted 
pro  forma  tariff  sheets  which  reflect  the 
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above-stated  rate  and  tariff  changes  with 
respect  to  the  company’s  restructured 
tariff,  which  was  filed  April  13, 1993  in 
compliance  with  the  Commission’s 
Order  in  Docket  No.  RS92-12. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  each  of  its  jurisdictional 
customers  and  affected  state 
commissions  pursuant  to  Section 
154.16(b)  of  the  Commission’s 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20406,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
May  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caahell, 

Secretary. 

[FR  Doc.  93-11046  Filed  5-10-93;  8:45  am) 
BILLING  CODE  C717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4654-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  June  10, 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA,  (202) 
260-2740. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  F1FRA  Section  3 — Incentives  for 
Development  and  Registration  of 
Reduced  Risk  Pesticides  (EPA  ICR  No: 
0277.06;  OMB  No:  2070-0060).  This  is 
a  request  to  amend  an  existing,  and 
currently  approved,  collection. 

Abstract:  Under  Section  3  of  the 
Federal  Insecticide,  Fungicide  and 
Roden ticide  Act  (FIFRA),  the  EPA  is 
mandated  to  register  pesticide  products 
and  the  products’  new  active 
ingredient(s).  To  promote  the 
development  of  safer  pesticide  products, 
the  Agency’s  Office  or  Pesticide  Program 
(OPP)  is  issuing  a  Pesticide  Regulation 
(PR)  Notice  to  producers,  formulators, 
distributors  and  registrants.  The  PR 
notice  informs  registrants  that,  in 
scheduling  the  review  of  pesticide 
applications  involving  new  active 
ingredients,  one  of  the  factors  the 
Agency  will  consider  is  the  opportunity 
for  reduced  risk.  Applicants  who 
believe  they  have  developed  a 
qualifying  new  active  ingredient,  are 
invited  to  submit  a  rationale 
substantiating  their  case  as  part  of  their 
application  for  registration.  The  PR 
notice  provides  general  guidance  and 
describes  the  type  of  information  that 
-  OPP  will  need  to  evaluate  such 
assertions.  The  EPA  needs  the 
information  because  an  application’s 
review  priority  will  depend  on  the 
Agency’s  determination  that  the 
rationale  supports  a  reduced-risk  claim. 

Applicants  are  required  to  keep 
records  of  the  information  submitted  to 
the  Agency  in  support  of  the  reduced- 
risk  findings. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  77  hours  per 
response  for  reporting  and  3  hours  for 
recordkeeping  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 
Respondents:  Pesticide  registrants. 
Estimated  No.  of  Respondents:  7. 
Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  560  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspects  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223Y),  401  M  Street,  SW„ 
Washington,  DC  20460, 


and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street.  NW.,  Washington,  DC 
20503. 

Dated:  May  5, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  93-11101  Filed  5-10-93;  8:45  ami 

BRUNO  CODE  UM-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  4, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  Suite  140, 
Washington  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-0276.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington  DC  20503,  (202) 
395-4814. 

OMB  Number:  None. 

Title:  Section  76.61,  Disputes 
concerning  carriage. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  2,000 
responses;  5  hours  average  burden  per 
response;  10,000  hours  total  annual 
burden. 

Needs  and  Uses:  On  3/11/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-259,  99-4, 
and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Carriage  Issues.  This  Report  and 
Order  implements  the  provisions  of  the 
Cable  Act  pertaining  to  the  mandatory 
carriage  of  broadcast  signals  (must- 
carry)  and  retransmission  consent. 
Section  76.61(a)  requires  a  local 
commercial  television  or  qualified  low 
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power  television  station  to  notify  a  cable 
operator,  in  writing,  when  that  station 
believes  that  a  cable  operator  has  failed 
to  meet  its  carriage  or  channel 
positioning  obligations.  The  cable 
operator  then  must  respond  in  writing 
within  30  days  to  the  notification  and 
either  commence  to  cany  the  station  or 
state  its  reasons  for  believing  it  is  not 
obligated.  The  television  or  low  power 
television  station  may  then  file  a  “must- 
carry”  complaint  with  the  Commission 
alleging  the  manner  in  which  the  cable 
operator  failed  to  meet  its  obligations 
and  the  basis  for  such  allegations.  This 
complaint  must  include  a  copy  of  the 
initial  request  sent  by  the  commercial 
station  to  be  cable  operator  and  the 
response  received  from  the  operator.  A 
qualified  local  noncommercial 
educational  television  station  may  also 
file  a  “must-carry”  complaint  with  the 
FCC  in  accordance  with  section 
76.61(b).  We  anticipate  that  most  of 
these  stations  will  follow  the  same 
notification/response  process  as 
commercial  stations.  The  complaints  are 
use  by  FCC  staff  to  make  a 
determination  regarding  the  must  carry 
obligations  of  a  cable  operator.  If  this 
information  were  not  collected,  the 
Commission  would  be  unable  to  fulfill 
its  obligation  under  the  Cable  Act  to 
ensure  that  cable  systems  carry  all 
qualified  television  stations. 

OMB  Number:  None. 

Title:  Section  76.59,  Modification  of 
television  market. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 


Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden :  ISO 
responses;  20  hours  average  burden  per 
response;  3,000  hours  total  annual 
burden. 

Needs  and  Uses:  On  3/11/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-259,  90-4, 
and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Carriage  Issues.  Among  other 
things,  this  Report  and  Order  codified 
section  614(h)(1)(C)  of  the  Cable  Act  of 
1992  permitting  the  Commission  to  add 
communities  to  or  subtract  communities 
from  a  station’s  television  market  to 
better  reflect  marketplace  conditions 
following  a  written  request.  Section 
76.59  requires  a  television  station/cable 
operator  to  file  a  written  request  to 
modify  a  television  station’s  must-carry 
market.  Television  stations/cable 
operators  should  follow  the  process 
specified  in  section  76.7,  Petitions,  for 
Special  Relief.  The  data  are  used  by  FCC 
staff  to  determine  whether  a  television 
station’s  must-carry  market  should  be 
modified. 

OMB  Number:  None. 

Title:  Section  76.302,  Required 
recordkeeping  for  must-carry  purposes. 

Action:  New  collection. 

Respondents:  State  or  local 
governments,  and  businesses  or  other 
for-profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Annual  Burden:  14,000 
recordkeepers;  1.75  hours  average 


burden  per  recordkeeper;  24,500  hours 
total  annual  burden. 

Needs  and  Uses:  On  3/11/93,  the 
Commission  adopted  a  Report  and 
Order  in  MM  Docket  No.  92-259,  90-4, 
and  92-295,  Implementation  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  Broadcast 
Signal  Carriage  Issues.  Among  other 
things,  this  Report  and  Order 
established  a  new  public  inspection  file 
requirement.  Section  76.302  requires  the 
operator  of  every  cable  television  system 
to  maintain  a  public  inspection  file 
containing  the  following  records:  (a)  A 
list  of  all  broadcast  television  stations 
carried  by  its  systems  in  fulfillment  of 
the  must-carry  requirements  under 
section  76.56;  and  (b)  the  designation 
and  location  of  its  principal  headend. 
The  data  are  used  by  FCC  staff  in  field 
inspections/investigations  and  local 
public  officials  to  assess  a  cable 
television  systems’  compliance  with 
applicable  rules  and  regulations  of  the 
Commission. 

Federal  Communications  Commission. 
Donna  SL  Searcy, 

Secretary. 

(FR  Doc.  93-11016  Filed  5-10-93;  8:45  am] 
BILLING  CODE  8712-01-M 


Application  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicants,  city  and  state 

File  No. 

A.  (Eldon  F.  Hestand,  John  C.  McVey,  and  Michael  S.  Morris  d/b/a)  Land  Rush  Communications,  Ar¬ 
kansas  City,  KS.. 

B.  Robert  V.  dark,  Arkansas  City,  KS. . . 

BPH-910705MK 

BPH-910708MD 

93-125 

Issued  Heading  and  Applicants  3.  Ultimate — A,B 

1.  Environmental — A  jj 

2.  Comparative — A,B 


Applicants,  city  and  state 

File  No. 

MM  docket 
No. 

A.  Educational  Media  Foundation  of  Bryan/College  Station,  Bryan,  Texas  . 

BPED-91 0924MC 

93-126 

B.  Brazos  Educational  Radio,  College  Station,  Texas . . . 

BPED-920423MF 

Issue  Heading  and  Applicants 

1.  307(b)  Noncommercial  Education — A,B 

2.  Contingent  Comparative  Noncommercial 
Educational  FM — A3 

3.  Ultimate — A,B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 


amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
above.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 


headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  above  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Notices 


27731 


the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Service, 
2100  M  Street,  NW.,  suite  140, 


Washington,  DC  20037  (telephone  202- 
857-3800). 

W.  fan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau, 

(FR  Doc  93-11015  Filed  5-10-93;  8:45  ami 
BILLING  COOE  *712-01-M 


Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city  and  state 

FUe  No. 

MM  docket 
No. 

A.  Janice  M.  Scanttand,  Richwood,  OH . 

BPH-920113MC 

93-127 

B.  Robert  G.  Casagrande,  Richwood,  OH  . . 

BPH-920115ME 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant’s 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Site  Availability — A 

2.  Air  Hazard — A 

3.  Comparative— A,  B 

4.  Ultimate— A,  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission’s  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Di  Asion, 
Muss  Media  Bureau. 

[FR  Doc.  93-11014  Filed  5-10-93;  8:45  ami 
BILLING  coot  ana-Ot-M 


FEDERAL  MARITIME  COMMISSION 

Venezuelan  American  Maritime 
Association;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-006190-068. 

Title:  Venezuelan  American  Maritime 
Association. 

Parties: 

Crowley  American  Transport,  Inc. 

Sea-Land  Service,  Inc. 

A/S  Ivarans  Rederi 

Consorido  Naviero  De  Ocddente  C.A. 

Kirk  Line,  Ltd. 

Venezuelan  Container  Line,  C.A. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  States 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 

Agreement  No.:  202-010717-029. 

Title:  United  States/Panama  Freight 
Assodation. 

Parties: 

Crowley  American  Transport,  Inc. 

Sea-Land  Service,  Inc. 


Seaboard  Marine  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  States 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 
Agreement  No.:  202-010987-018. 
Title:  United  States/Central  America 
Liner  Association. 

Parties: 

Crowley  American  Transport,  Inc. 
Sea-Land  Service,  Inc. 

Seaboard  Marine  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  the  United  Statbs 
Virgin  Islands.  The  parties  have 
requested  a  shortened  review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  6, 1993. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-11096  Filed  5-10-93;  8:45  am) 

BILLING  COOE  S730-01-M 


City  of  Loa  Angeles/Pasha  Lease 
Agreement;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
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Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
'  document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-011078-002. 

Title:  City  of  Los  Angeles/Pasha  Lease 
Agreement. 

Parties:  The  City  of  Los  Angeles, 

Pasha  Maritime  Services,  Inc. 

Filing  Party:  James  K.  Hahn,  City 
Attorney,  Office  of  the  City  Attorney, 
City  of  Los  Angeles,  425  S.  Palos  Verdes 
Street,  P.O.  Box  151,  San  Pedro, 
California  90733-0151. 

Synopsis:  The  amendment  (1)  reduces 
the  terminal  lease  area  from  43.64  acres 
to  41.36  acres,  (2)  provides  for 
installment  payments  of  delinquent 
compensation  owed  to  the  City  by  Pasha 
under  the  minimum  annual  guarantee 
(MAG)  required  for  1991,  (3)  provides 
for  the  continuation  of  revenue  sharing 
while  the  shortfall  is  being  repaid,  and 
(4)  makes  adjustments  in  the  MAG 
amounts  and  the  ration  at  which 
revenue  is  shared  by  the  parties. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  5, 1993. 

Joseph  C  Polking, 

Secretary. 

|FR  Doc.  93-11037  Filed  5-10-93;  8:45  am] 

BILLING  CODE  6730-01-41 


Galveston  Wharves/Lykes; 
Agreement^)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 

Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 


Agreement  No.:  224-011091-002. 
Title:  Galveston  Wharves/Lykes. 
Parties:  Board  of  Trustees  of  the 
Galveston  Wharves,  Lykes  Bros. 
Steamship  Co.,  Inc. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  for  one 
additional  year. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  5, 1993. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  93-11038  Filed  5-10-93;  8:45  ami 

BILLING  CODE  6730-01-46 


FEDERAL  RESERVE  SYSTEM 

Edgemark  Financial  Corporation; 

Notica  of  Application  to  Engage  de 
novo  in  Permiaaible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  1, 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Edgemark  Financial  Corporation, 
Chicago,  Illinois;  to  engage  de  novo 
through  its  subsidiary,  Edgemark 
Financial  Services,  Inc.,  Countryside, 
Illinois,  in  providing  securities 
brokerage  services  in  connection  with 
investment  advisory  services  pursuant 
to  §  225.25(b)(15)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  1, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-11043  Filed  5-10-93;  8:45  am) 
BILLING  CODE  621 0-01 -F 


First  Virginia  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  4. 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Virginia  Banks,  Inc.,  Falls 
Church,  Virginia;  to  acquire  100  percent 
of  the  voting  shares  of  United  Southern 
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Bank,  Morristown,  Tennessee,  formerly 
known  as  United  Southern  Bank  of 
Morristown. 

B.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  FMB  Bancshares,  Inc.,  Lakeland, 
Georgia:  to  merge  with  United 
Bankshares,  Inc.,  Nashville,  George, 
and  thereby  indirectly  acquire  United 
Banking  Company,  Nashville,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lakeside  Bancorp,  Inc.,  Chicago, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Lakeside  Bank, 
Chicago,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-11045  Filed  5-10-93;  8:45  ami 

BILLING  COOK  ttlO-01-F 


West  Tennessee  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan; 
Change  In  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  bo 
available  for  inspection  at  the  offices  of 
the  Boar  d  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  June  1, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  West  Tennessee  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan, 
Bartlett,  Tennessee;  to  retain  13.07 
percent  of  the  voting  shares  of  West 
Tennessee  Bancshares,  Inc.,  Bartlett, 
Tennessee,  and  thereby  indirectly 
acquire  Bank  of  Bartlett,  Bartlett, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  93-11044  Filed  5-10-93;  8:45  am) 
BILLING  CODE  *21 0-01 -f 


FEDERAL  TRADE  COMMISSION 

Granting  of  Requeat  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulea 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  jieriod  prior  to  its  expiration 
and  requires  that  notice  of  this  action  bo 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  projxised  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination 

[Between:  April  4,  1993  and  April  23,  1993) 


Name  of  acquiring  person,  Name  of  acquired  person,  Name  of  acquired  entity 


AMR  Corporation,  PWA  Corporation,  Canadian  Airlines  International  Ltd  . 

The  Atlantic  Foundation,  The  Broken  Hill  Proprietary  Co.,  Ltd.,  BHP  Petroleum  (Americas)  Inc  . 

Mohawk  Industries,  Inc.,  John  C.  Thornton,  American  Rug  Craftsmen,  Inc.,  Burton  Carpet  Rugs,  Inc . 

MacMillan  Bloedel  Limited,  Ftobert  G.  Hoag,  American  Camwood  Corporation . 

Sodete  Natlonale  Elf  Aquitaine,  Yves  Saint  Laurent  Groupe,  Yves  Saint  Laurent  Groups  . . . 

Unidare  pic,  Nasco,  Inc.,  Nasco,  Inc  . . . - . . . . . 

RPM,  Inc,  J.Q.  Machamer,  Dynatron/Bondo  Corporation  . . . 

Fuqua  industries,  Inc.,  Westinghouse  Electric  Corp.,  Diversified  Products  Corp.  &  Diversified  Trucking  Corp . 

Issac  Perlmutter,  NEWCO,  NEWCO  . . . . . . 

MEDIO  Incorporated,  Robert  G.  Williams,  F*ML,  Inc  . . . 

CLARCOR  Inc.,  Robert  F.  Bender,  Sr.,  Airguard  Industries,  Inc  . . . 

Sun  Company,  Inc.,  Steven  M.  Roberts,  F.L.  Roberts  and  Company,  Inc.  and  the  RPC  Corporation  . 

Scott  K.  Ginsburg,  Winifred  S.  and  John  T.  Jones,  Jr.,  Rusk  Corporation  . . . . . 

Phoenix  Home  Life  Mutual  Insurance  Company,  Aitken  Home  International  PLC,  AH  Overseas  Investments,  Inc . 

Continental  Bank  Corporation,  US  West  Inc.,  TransWestem  Publishing  Company  . 

Veritus  Inc.,  GS  Holding  Corp.,  GS  Hoidiog  Corp  — . . . . . ...* . 

Veritus,  Inc.,  Blue  Cross  and  Blue  Shield  of  Maryland,  Inc.,  Green  Spring  Health  Services,  Inc . 

Ronald  O.  Perelman,  NEWCO.  NEWCO . . . . . . . . 

Koch  Industries,  Inc.,  Colonial  Pipeline  Company,  Colonial  Pipeline  Company . . 

Nuclear  Electric  Insurance  Limited,  Union  Mill  Retail  Associates  Limited  Partnership,  Union  Mill  Retail  Associates 

Limited  Partnership . . . 

The  Williams  Companies,  Inc.,  The  Gates  Corporation,  Cody  Resources,  Inc  . . . 

General  Host  Corporation,  Sunbelt  Nursery  Group,  Inc,  Sunbelt  Nursery  Group,  Inc  . 

The  Brooklyn  Union  Gas  Company,  Exxon  Corporation,  Exxon  Corporation  — . . . . . . . 

MCI  Communications  Corporation,  General  Communication,  Inc.,  General  Communication,  Inc . 

Textron  Inc.,  Chrysler  Corporation,  Evart  Products  Company . . . . . . . 


PMN  Num¬ 
ber 

Date  termi¬ 
nated 

93-0807 

04/12/93 

93-0840 

04/12/93 

93-0848 

04/12/93 

93-0846 

04/14/93 

93-0849 

04/14/93 

93-0850 

04/14/93 

93-0852 

04/14/93 

93-0872 

04/14/93 

93-0842 

04/16/93 

93-0867 

04/16/93 

93-0879 

04/16/93 

93-0887 

04/16/93 

93-0890 

04/16/93 

93-0893 

04/16/93 

93-0898 

04/16/93 

93-0903 

04/16/93 

93-0904 

04/16/93 

93-0847 

04/19/93 

93-0853 

04/19/93 

93-0884 

04/1 9/93 

93-0885 

04/19/93 

93-0888 

04/19/93 

93-0897 

04/19/93 

93-0833 

04/20/93 

93-0864 

04/20/93 
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Transactions  Granted  Early  Termination — Continued 

[Between:  April  4,  1993  and  April  23,  1993] 


Name  of  acquiring  person,  Name  of  acquired  person,  Name  of  acquired  entity 

PMN  Num¬ 
ber 

Date  termi¬ 
nated 

Eiectrowatt  Ltd.,  Electrowatt  Ltd.,  Santa  Rosa  Geothermal  Company,  L.P . 

Electrowatt  Ltd.,  Freeport-McMoRan,  Inc.,  Santa  Rosa  Geothermal  Company,  L.P . 

93-0868 

93-0880 

93-0894 

04/20/93 

04/20/93 

04/20/93 

93-0895 

04/20/93 

Fl  Rn«n  Natural  fia«  (Vunpany  Fnrnn  Onrp  Enron  Mojave.  Inc  . . . 

93-0831 

04/21/93 

Charter  Oak  Partners,  Daisy  Manufacturing  Company,  Inc.,  Daisy  Manufacturing  Company,  Inc  . 

Berisford  International,  pic,  C&J  Clark  Limited,  G&J  Clark  Limited . . 

93-0922 

93-0902 

04/21/93 

04/23/93 

Mai  villa  ryirpnratinn  Steven  and  Melissa  DwnrWin  Austin  Drug  Companies  . 

93-0932 

04/23/93 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Dark, 

Secretary. 

[FR  Doc.  93-11113  Filed  5-10-93;  8:45  am] 

BILLING  CODE  *750-01-11  , 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  318] 

Fiscal  Year  1993  Epidemiologic 
Research  Studies  of  Acquired 
Immunodeficiency  Syndrome  (A)DS) 
and  Human  Immunodeficiency  Virus 
(HIV)  Infection 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  a  program 
for  competitive  cooperative  agreement 
applications  to  conduct  epidemiologic 
research  studies  of  AIDS  and  HIV 
infection  which  address  the  sexual  and 
needlebome  transmission  of  HIV  and/or 
the  natural  history  of  HIV  infection 
among  drug  users  who  are  not  normally 
seen  in  the  usual  medical  or  drug- 
treatment  facilities.  The  study  of  this 
research  issue  as  it  pertains  to  minority 
populations  (defined  as  one  of  the  four 
federally  recognized  groups:  Black; 
Hispanic;  Asian  and  Pacific  Islander; 
and  Native  American)  is  encouraged 
because  minorities  constitute  over  45 
percent  of  all  reported  cases  of  AIDS. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 


is  related  to  the  priority  area  of  HIV 
infection.  (To  order  a  copy  of  Healthy 
People  2000,  see,  the  section  Where  to 
Obtain  Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  and  317  of  the  Public 
Health  Service  Act  (42  U.S.C.  241(a)  and 
247(b)),  as  amended.  Applicable 
program  regulations  are  set  forth  in  42 
CFR  part  52,  entitled  Grants  for 
Research  Projects. 

Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations. 
Thus,  universities,  colleges,  research 
institutes,  hospitals,  and  other  public 
and  private  organizations  including 
state  and  local  health  departments  are 
eligible  for  these  cooperative 
agreements. 

Availability  of  Funds 

Approximately  $1,100,000  will  be 
available  in  FY  1993  to  fund 
approximately  three  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $365,000,  ranging  from 
$250,000  to  $400,000.  Awards  will 
begin  on  or  about  September  1, 1993, 
and  will  be  made  for  12-month  budget 
periods  within  a  project  period  of  up  to 
3  years.  Funding  estimates  may  vary 
and  are  subject  to  change.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
programmatic  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  these  awards  is  to 
help  support  researchers  in  the  study  of 
important  HIV-related  epidemiologic 
issues  concerning  risks  of  transmission, 
the  natural  history  and  transmission  of 
the  disease,  and  the  development  and 
evaluation  of  behavioral 
recommendations  for  reducing  AIDS 
and  HIV  infection  in  populations  of 
drug  users.  Programs  which  examine 
these  research  issues  as  they  affect 


minority  populations  are  of  special 
interest. 

Program  Requirements 

Research  Issues 

One  research  issue  of  programmatic 
interest  to  the  health  care  community 
and  to  CDC  for  FY  1993  is  described 
below  and  is  considered  to  be  of 
significant  importance  in  gaining  a 
greater  understanding  of  the 
epidemiology  of  AIDS  and  HIV 
infection.  However,  applications 
submitted  by  organizations  that  examine 
other  important  HIV-related 
epidemiologic  research  issues  will  also 
be  accepted  and  considered  for  funding. 

Study  proposals  are  solicited  that 
address  HIV  infection  in  drug-using 
populations  not  routinely  seen  in 
clinics,  hospitals  or  other  similar 
institutional  settings.  The  purpose  of 
such  studies  will  be  to  address  issues 
important  to  the  sexual  and  needlebome 
transmission  of  HIV  or  the  natural 
history  of  HIV  infection  among  drug 
users  who  are  not  seen  in  the  usual 
medical  or  drug  treatment  facilities. 
Preference  will  be  given  to  projects 
which  involve  community  outreach  to 
enroll  drug  users  for  interview  and 
examination  and  that  focus  on  inner- 
city  or  rural  areas  where  drug  use 
among  young  adults  is  prevalent. 

Examples  of  worthwhile  proposals 
include:  Cross-sectional,  descriptive 
studies  of  the  current  sources, 
acquisition  and  cleaning  and  disposal  of 
needles  and  syringes;  studies  of  the 
relation  of  needle  hygiene,  including  the 
use  of  bleach,  to  the  risk  of  HIV 
infection;  the  impact  of  laws  regarding 
prescriptions  for  needles  and  syringes 
and  for  “drug  paraphernalia”;  the 
impact  of  needle-exchange  on  the 
transmission  of  HIV  and  drug  treatment 
programs;  studies  of  the  incidence  and 
management  of  infectious  complications 
of  drug  use,  including  skin  and 
respiratory  infections  that  could  be 
altered  by  HIV  immune  suppression  and 
their  possible  impact  on  the  progression 
of  HIV  infection.  Applicants  should 
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demonstrate  their  ability  to  access  drug¬ 
using  populations  not  currently  in  drug 
treatment,  interview  and  examine  them 
in  a  confidential  manner  and  provide  or 
link  study  participants  to  appropriate 
medical,  drug  treatment  and  other 
services.  Applicants  for  studies  of  these 
difficult-to-reach  populations  should 
demonstrate  their  ability  to:  provide 
new  insights  into  the  epidemiology  of 
HFV  infection  in  injecting  and  non¬ 
injecting  drug  users  and  not  duplicate 
other  projects;  possess  cost-effective 
data  management  and  statistical 
capabilities  or  provide  specific  plans  for 
management  of  data  by  or  with  CDC; 
and  participate  collaboratively  with 
CDC  and  other  researchers  in  the 
conception,  execution  and  analysis  of 
the  proposed  study. 

Cooperative  Agreements 

A  cooperative  agreement  indicates 
that  CDC  will  assist  the  collaborator  in 
conducting  the  epidemiologic  research 
of  AIDS  and  HIV  infection  described  in 
the  Purpose  section  of  this 
announcement.  The  application  should 
be  presented  in  a  manner  that 
demonstrates  the  applicant’s  ability  to 
address  the  research  problem  in  a 
collaborative  manner  with  CDC. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Participate  in  the  development  of 
the  research  study  protocol  and  the 
interview  instrument; 

2.  Identify,  recruit,  obtain  informed 
consent,  and  enroll  an  adequate  number 
of  study  participants  as  determined  by 
the  study  protocol; 

3.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol; 

4.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants; 

5.  Perform  laboratory  tests  and  data 
analysis  as  determined  in  the  study 
protocol; 

6.  Collaborate  and  share  data  and 
specimens  with  CDC  and  other 
collaborators  to  answer  specific  research 
questions;  and 

7.  Participate  with  CDC  and  other 
collaborators  in  data  analysis  and  the 
presentation  of  research  findings. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research; 


2.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms  and  questionnaires; 

3.  Assist  in  designing  a  data 
management  system; 

4.  Perform  selected  laboratory  tests; 

5.  Coordinate  research  activities 
among  the  different  sites;  and 

6.  Participate  in  the  analysis  of 
research  information  and  the 
presentation  of  research  findings. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  specifically  describes 
the  applicants’  abilities  to  meet  the 
following  criteria: 

1.  The  inclusion  of  a  detailed  review 
of  the  scientific  literature  pertinent  to 
the  study  being  proposed  and  specific 
research  questions  and/or  hypotheses 
that  will  guide  the  research.  (25  points.) 

2.  The  originality  and  need  for  the 
proposed  research  and  the  extent  to 
which  it  does  not  replicate  past  or 
present  epidemiologic  research  efforts. 
(25  points). 

3.  The  plans  to  develop  and 
implement  the  study  describing  how 
study  participants  will  be  identified, 
enrolled,  tested  and  followed.  (25 
points.) 

4.  The  ability  to  enroll  and  follow  an 
adequate  number  of  eligible  study 
participants  to  assure  proper  conduct  of 
the  study.  This  includes  both 
demonstration  of  the  availability  of  HIV- 
infected  potential  study  participants 
and  the  experience  of  the  investigator  in 
enrolling  and  following  such  persons. 
(25  points.) 

5.  The  applicant’s  current  activities  in 
AIDS  and  HIV  or  related  research  and 
how  they  will  be  applied  to  achieving 
the  objectives  of  the  study.  Letters  of 
support  from  cooperating  organizations 
which  demonstrate  the  nature  and 
extent  of  such  cooperation  should  be 
included.  (25  points.) 

6.  The  applicant’s  understanding  of 
the  research  objectives  and  its  ability, 
willingness  and/or  need  to  collaborate 
with  CDC  and  researchers  from  other 
study  sites  in  study  design  and  analysis, 
including  use  of  common  forms,  and 
sharing  of  specimens  and  data.  (25 
points.) 

7.  The  plan  to  protect  the  rights  and 
confidentiality  of  all  participants  and 
ensure  adequate  participation.  (20 
points.) 

8.  The  size,  qualifications  and  time 
allocation  of  the  proposed  staff  and  the 
availability  of  facilities  to  be  used 
during  the  research  study.  How  the 
project  will  be  administered  to  assure 
the  proper  management  of  the  daily 


activities  of  the  program  should  be 
described.  (10  points.) 

9.  The  proposed  schedule  for 
accomplishing  the  activities  of  the 
research,  including  time- frames.  (10 
points). 

10.  The  quality  of  an  evaluation  plan 
which  specifies  methods  and 
instruments  to  be  used  to  evaluate  the 
progress  made  in  attaining  research 
objectives.  (10  points.) 

(A  maximum  of  200  points  can  be 
awarded.) 

The  budget  will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified  and 
consistent  with  the  intended  use  of 
funds.  Budget  information  should  be 
specific  to  the  purpose  of  each  budget 
item  and  all  budget  categories  should  be 
itemized. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.943,  Epidemiologic 
Research  Studies  of  Acquired 
Immunodeficiency  Syndrome  (AIDS)  and 
Human  Immunodeficiency  Virus  (HIV) 
Infection  in  Selected  Population  Groups. 

Other  Requirements 

1.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

2.  Human  Subjects 

This  program  involves  research  on 
human  subjects.  Therefore,  all 
applicants  must  comply  with  Pub.  L. 
93-148  regarding  the  protection  of 
human  subjects.  Assurances  must  be 
provided  which  demonstrate  that  the 
project  or  activity  will  be  subject  to 
initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  forms 
provided  in  the  application  kit. 
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3.  HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
requirement  to  establish  an  HIV 
Program  Review  Panel  as  defined  in  the 
document  titled:  “Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals.  Questionnaires,  Survey 
Instruments,  wad  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs"  dated  June  15. 

1992,  a  copy  of  which  is  included  in  the 
application  kit. 

4.  Patient  Care 

Applicants  should  provide  assurance 
that  all  HIV-infected  patients  enrolled  in 
their  studies  will  be  linked  to  an 
appropriate  local  HIV  care  system  that 
can  address  their  specific  needs  such  as 
medical  care,  counseling,  social  services 
and  therapy.  Details  of  the  HIV  care 
system  should  be  provided,  describing 
how  patients  will  be  linked  to  the 
system.  Funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  for  study  participants. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  the 
completed  application  Form  PHS-398 
(Rev.  9/91)  must  be  submitted  to  Edwin 
L.  Dixon,  Grants  Management  Officer. 
Grants  Management  Branch, 

Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
room  314,  Mail  Stop  E-18,  Atlanta, 
Georgia  30305.  on  or  before  June  25, 

1993.  States  and  local  governments  may 
use  Form  PHS-5161-1  (Rev.7/92); 
however.  Form  PHS-398  is  preferred.  If 
using  Form  PHS-5161-1,  submit  an 
original  and  two  copies  to  the  address 
stated  above. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(a)  received  on  or  before  the  stated 
deadline  date;  or 

(b)  sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.(a)  or  l.(b)  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 


Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Gordon  R.  Clapp, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  314,  Mail 
Stop  E-18,  Atlanta,  Georgia  30305,  (404) 
842-6508. 

Programmatic  technical  assistance 
may  be  obtained  from  John  Narkunas, 
Division  of  HIV/AIDS,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Mail  Stop  E-45,  Atlanta,  Georgia  30333, 
(404)  639-6130.  Eligible  applicants  are 
encouraged  to  call  prior  to  the 
development  and  submission  of  their 
assistance  application. 

Please  refer  to  Announcement 
Number  318  when  requesting 
information  and  submitting  an 
application  for  assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325, 

(telephone  202-783-3238). 

Dated:  May  5, 1993. 

Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  fCDC). 

(FR  Doc.  93-11040  Filed  5-10-93:  8:45  am) 

BILLING  CODE  41*0-1*-# 


Food  and  Drug  Administration 

[Docket  No.  93N-0168] 

Quad  Pharmaceuticals,  Inc.; 
Withdrawal  of  Approval  of  Eight 
Abbreviated  New  Drug  Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  eight  abbreviated  new  drug 
applications  (ANDA’s)  held  by  Quad 
Pharmaceuticals,  Inc.,  5002  West  79th 
St.,  Indianapolis,  IN  46268  (Quad). 
Quad  notified  the  agency  in  writing  that 
the  drug  products  were  no  longer 
marketed  and  requested  that  the 


approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  June  10,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-295-8038. 
SUPPLEMENTARY  INFORMATION:  Quad 
informed  FDA  that  the  following  drug 
products  are  no  longer  marketed  and 
requested  that  FDA  withdraw  approval 
of  the  applications.  Quad  has  also,  by  its 
request,  waived  its  opportunity  for  a 
hearing. 


AN  DA  i 

No. 

| 

Drug 

70-700 

Ritodrlne  Hydrochloride  Injection 
USP,  10  milligrams  (mgymitliliter 
(mL). 

71-022 

Glucagon  for  Injection  USP,  1  unit/ 
vial. 

71-056 

Azathioprine  Sodium  for  Injection, 
100  mf^vial. 

71-908 

Diazoxide  Injection  USP.  15  mg/ 
mL. 

71-941  ; 

Droperkioi  Injection  USP,  2.5  mg/ 
mL. 

89-306 

1 

Protamine  Sulfate  Injection  USP, 

10  mg/mL. 

89-442 

Tubocurarin*  Chloride  Injection 

USP,  3  mg/mL. 

89-619 

Sterile  Acetazolamide  Sodium  USP, 

_ 

500  mg/vial. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  the  ANDA’s 
listed  above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  June  10, 1993. 

Dated:  April  29, 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

IFR  Doc.  93-11082  Filed  5-10-93;  8:45  am] 
BOUND  CODE  4180-01 -f 


[Docket  No.  93N-0169] 

Pharmaderm,  et  el.;  Withdrawal  of 
Approval  of  18  Abbreviated  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  18  abbreviated  new  drug 
applications  (ANDA’s).  The  holders  of 
the  ANDA’s  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
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approval  of  the  applications  be  Drug  Administration,  7500  Standish  PI.,  marketed  and  have  requested  that  FDA 

withdrawn.  Rockville,  MD  20855, 301-295—8038.  withdraw  approval  of  the  applications. 

EFFECTIVE  DATE:  June  10, 1993.  SUPPLEMENTARY  INFORMATION:  The  The  applicants  have  also,  by  their 

FOR  FURTHER  INFORMATION  CONTACT:  Lola  holders  of  the  ANDA’s  listed  in  the  table  request,  waived  their  opportunity  for  a 

E.  Batson,  Center  for  Drug  Evaluation  in  this  document  have  informed  FDA  hearing, 

and  Research  (HFD-360),  Food  and  that  these  drug  products  are  no  longer 


ANDA  No.  •  Drug  Applicant 

18-860  Betamethasone  Valerate  Cream,  USP,  0.1%  .  Pharmaderm,  60  Baylis  Rd.,  Melville.  NY  11747. 

18-864  Betamethasone  Valerate  Ointment,  USP,  0.1% .  Do. 

18- 870  Betamethasone  Valerate  Lotion,  USP,  0.1%  .  Do. 

19- 136  Betamethasone  Dipropionate  Cream,  USP,  0.05%  .  Do. 

70-012  Dopamine  Hydrochloride  Injection,  USP,  40  milligrams  (mg)/  mil¬ 
liliter  (mL) .  Lyphomed,  2045  North  Cornell  Ave.,  Melrose  Park,  IL  60160- 

1002. 

70-274  Betamethasone  Dipropionate  Lotion,  USP,  0.05%  . . .  Pharmaderm. 

70-328  Ibuprofen  Tablets,  USP,  300  mg  .  Par  Pharmaceutical,  Inc.,  One  Ram  Ridge  Rd..  Spring  Valley. 

NY  10977. 

70-654  Methyldopa  and  Chlorothiazide  Tablets,  USP,  250  mg/250  mg  ...  Do. 

70- 783  Methyldopa  and  Chlorothiazide  Tablets,  USP,  250  mg/150  mg  ...  Do. 

71- 382  Amantadine  Hydrochloride  Capsules,  100  mg  .  Bolar  Pharmaceutical  Co.,  Inc.,  33  Ralph  Ave.,  P.O.  Box  30, 

Copiague,  NY  11726-0030. 

80-099  Sulfaloid  (Trisultapyrimidines)  Tablet .  Forest  Pharmaceuticals,  Inc.,  150  East  58th  St.,  New  York,  NY 

10155-0015. 

80-100  Sulfaloid  (Trisulfapyrimidines)  Suspension . .  Do. 

80-221  Potassium  Chloride  for  Injection  Concentrate,  USP .  Luitpold  Pharmaceuticals,  Inc.,  One  Luitpold  Dr.,  Shirley,  NY 

11967. 

80-273  Proklar  (Sulfamethizole)  Tablet,  500  mg  .  Forest  Pharmaceuticals,  Inc. 

80-736  Potassium  Chloride  {or  Injection  Concentrate,  USP .  Luitpold. 

83-563  Amphetamine  Sulfate  Tablets  (Deicobese),  5,  10,  15,  and  20  mg  Lemmon  Co.,  650  Cathill  Rd.,  Seiiersville.  PA  18960. 

83-564  Amphetamine  Sulfate  Capsules  (Deicobese),  5, 10, 15,  and  20 

mg .  Do. 

83-735  Dextroamphetamine  Sulfate  Tablets,  USP  (Dexampex),  5  and  10 

mg .  Do. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e)),  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  ANDA’s  listed 
above,  and  all  amendments  and 
supplements  thereto,  is  hereby 
withdrawn,  effective  June  10, 1993. 

Dated:  April  29, 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-11083  Filed  5-10-93;  8:45  am) 

BILLING  CODE  4160-01-F 


[Docket  No.  9314-0170] 

Forest  Pharmaceuticals,  Inc.; 
Withdrawal  of  Approval  of  Abbreviated 
New  Drug  Application  for  Bancap 
Capsules 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  abbreviated  new  drug 
application  (ANDA)  88-889  for  Bancap 
Capsules  held  by  Forest 


Pharmaceuticals,  Inc.,  3941  Brotherton 
Rd.,  Cincinnati,  OH  45209  (Forest). 

After  FDA  raised  questions  about  the 
reliability  of  data  and  information 
submitted  to  FDA  in  support  of  this 
application,  Forest  requested  that  FDA 
withdraw  approval  of  the  application. 
EFFECTIVE  DATE:  May  11,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  E.  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION:  ANDA 
88-889  for  Bancap  Capsules 
(acetaminophen  325  milligrams  (mg) 
and  butalbital  50  mg)  was  submitted  in 
June  1984  by  O’Neal,  Jones  &  Feldman, 
Inc.,  prior  to  Forest  acquiring  the 
company  in  1985.  The  ANDA  was 
approved  in  January  1986.  Recently, 
FT)A  raised  questions  about  the 
reliability  of  certain  data  and 
information  submitted  to  the  ANDA. 
Forest  conducted  its  own  review  of  the 
data  and  information  and  concluded 
that,  although  it  believes  the  data  and 
information  to  be  reliable,  it  could  not 
confirm  reliability  to  FDA’s  satisfaction. 
Therefore,  without  conceding  the 
existence  of  deficiencies,  because  the 


product  has  not  been  manufactured 
since  1991  and  because  the  product  is 
no  longer  being  marketed,  Forest  has 
requested  that  FDA  withdraw  approval 
of  the  application. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  fo: 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  ANDA  88-889  for 
Bancap  Capsules,  and  all  amendments 
and  supplements  thereto,  is  hereby 
withdrawn,  effective  May  11, 1993. 
Distribution  of  drug  products  in 
interstate  commerce  without  an 
approved  application  is  unlawful. 

Dated:  April  29, 1993. 

Carl  C.  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-11084  Filed  5-10-93;  8:45  am) 

BILUNG  CODE  41 90-01 -F 


National  Institutes  of  Health 
Meeting  of  Panel 

Notice  is  hereby  given  that  the  Panel 
on  NIH  Research  on  Anti-Social, 
Aggressive  and  Violence-Related 
Behaviors  and  Their  Consequences 
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(Panel),  a  group  of  consultants  convened 
to  advise  die  Advisory  Committee  to  die 
Director,  NIH,  will  meet  in  public 
session  on  June  2-4, 1993  at  the 
Marriott  in  Bethesda,  Maryland.  The 
meeting  will  begin  at  8:30  a.m.  each  day 
and  end  at  9:30  p.m.  (June  2,  3)  and 
12:30  p.m.  (June  4).  This  will  be  the  first 
of  two  meetings,  and  all  sessions  will  be 
open  to  the  public. 

The  purpose  of  the  Panel  is  to  review 
NIH  funded  research  in  the  areas  of  anti¬ 
social,  aggressive  and  violence-related 
behaviors  and  their  consequences  and  to 
examine  the  portfolio  in  terms  of  its 
relevance,  adequacy  and  responsiveness 
to  social  and  ethical  concerns.  The 
Panel  will  consist  of  approximately  30 
members  with  expertise  in  violence- 
related  topics  from  a  broad  variety  of 
specialties,  including  biobehavioral, 
biomedical  and  social  sciences,  as  well 
as  education,  law,  and  ethics.  At  the 
conclusion  of  its  work,  the  Panel  will 
transmit  its  report  to  the  Advisory 
Committee  to  the  Director,  NIH,  for 
review. 

Presentations  by  concerned 
organizations  and  citizens  will  be  heard 
on  June  2  and  3.  Applications  for  oral 
presentations  (five  minutes  in  length) 
should  be  made  by  phone  and  will  be 
accepted  in  the  order  in  which  they  are 
received.  Individuals  and  organizations 
are  also  welcome  to  submit  opinions  in 
written  form  to  the  Panel  in  advance  of 
the  meetings.  Written  materials  for  the 
first  meeting  should  be  received  by  May 
24, 1993.  Comments  and  questions 
related  to  the  proposed  meeting  of  the 
Panel  should  be  addressed  to  Dr.  Mary 
Groesch,  National  Institutes  of  Health, 
Office  of  Science  Policy  and  Technology 
Transfer,  Shannon  Building,  room  218, 
9000  Rockville  Pike,  Bethesda, 

Maryland  20892,  (301)  496-1454. 

Dated  May  5, 1993. 

Bemadine  Healy, 

Director,  NIH. 

(FR  Doc.  93-11238  Filed  5-10-93;  8:45  am] 

BILUNG  CODE  41*0-01-41 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-03-41 20-1 1;  WYW 129204] 

Invitation  for  Coal  Exploration  License 

AGENCY:  Bureau  of  Land  Management, 
Wyoming,  Interior. 

ACTION:  Notice  of  invitation  for  coal 
exploration  license. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25. 
1920,  as  amended  by  section  4  of  the 


Federal  Coal  Leasing  Amendments  Act 
of  1976,  90  StaL  1D8J,  30  U.S.C.  201(b), 
and  to  the  regulations  adopted  as 
subpart  3410,  title  43,  Code  of  Federal 
Regulations,  all  interested  parties  are 
hereby  invited  to  participate  with 
Antelope  Coal  Company  on  a  pro  rata 
cost  sharing  basis  in  its  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  States  of  America  in  the 
following-described  lands  in  Converse 
County,  Wyoming: 

T.  40  N„  R.  71  W.,  6th  P.M.,  Wyoming 

Sec.  3:  Lots  16  thru  18; 

Sec.  4:  Lots  6  thru  12, 14  thru  20; 

T.  41  N.,  R.  71  W.,  6th  P.M..  Wyoming 

Sec.  33:  Lots  2,  3,  6,  7, 10, 11, 14, 15. 

Containing  876.45 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area 
(PRBKRCRA).  The  purpose  of  the 
exploration  program  is  to  conduct  off- 
lease  exploration  by  drilling. 

ADDRESSES:  The  proposed  exploration 
program  is  frilly  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW129204):  Bureau  of  Land 
Management,  Wyoming  State  Office, 
2515  Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003;  and, 

Bureau  of  Land  Management,  Casper 
District  Office,  1701  East  E  Street, 
Casper,  Wyoming  82601. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 
the  Douglas  Budget  of  Douglas, 
Wyoming,  once  each  week  for  two 
consecutive  weeks  beginning  the  week 
of  May  3, 1993,  and  in  the  Federal 
Register.  Any  party  electing  to 
participate  in  this  exploration  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  and 
Antelope  Coal  Company  no  later  than 
thirty  (30)  days  after  publication  of  this 
invitation  in  the  Federal  Register.  The 
written  notice  should  be  sent  to  the 
following  addresses:  Antelope  Coal 
Company,  Attn:  Dennis  Skog,  500  N.E. 
Multnomah,  Suite  1200,  Portland,  OR 
97232,  and  the  Bureau  of  Land 
Management,  Wyoming  State  Office, 
Chief,  Branch  of  Mining  Law  and  Solid 
Minerals,  P.O.  Box  1828,  MS  925, 
Cheyenne,  WY  82003. 


The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2— 1(c)(1). 

Ray  Brubaker, 

State  Director. 

[FR  Doc.  93-11121  Filed  5-10-93;  8:45  am] 
BILUNG  CODE  4310-22-41 


(WY-920-03-41 20-03] 

Antelope  Coal  Co.,  Wyoming:  Lease  By 
Application 

AGENCY:  Bureau  of  Land  Management. 
Wyoming,  Interior. 

ACTION:  Public  notice  of  a  Lease  by 
Application  (LBA)  filed  by  Antelope 
Coal  Company,  Campbell  and  Converse 
Counties,  Wyoming. 

SUMMARY:  In  accordance  with  the 
Powder  River  Operational  Guidelines 
for  Coal  Leasing-by-Application 
approved  by  the  Powder  River  Regional 
Coal  Team  (PRRCT)  on  April  3, 1990, 
the  Bureau  of  Land  Management  (BLM) 
is  announcing  that  a  coal  lease 
application  has  been  received  in  the 
Wyoming  portion  of  the  Powder  River 
Coal  Region  (PRCR). 

DATES:  Comments  on  the  LBA  should  be 
received  at  the  address  below  on  or 
before  June  10, 1993. 

ADDRESSES:  Comments  should  be  sent 
to,  State  Director  (925),  Wyoming  State 
Office,  Bureau  of  Land  Management, 

P.O.  Box  1828,  Cheyenne,  Wyoming 
82003.  Case  file  number  WYW128322 
containing  the  application  may  be 
viewed  in  the  4th  floor  public  room  of 
the  Wyoming  State  Office,  Bureau  of 
Land  Management  2515  Warren 
Avenue,  Cheyenne,  Wyoming. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Jonart,  Coal  Coordinator,  Bureau 
of  Land  Management,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003;  telephone 
(307)  775-6250. 

SUPPLEMENTARY  INFORMATION:  Antelope 
Coal  Company  of  Douglas,  Wyoming  has 
filed  a  Federal  coal  lease  application 
which  has  been  serialized  as 
WYW128322.  The  application  affects 
the  following-described  lands  located  in 
Campbell  and  Converse  Counties: 

T.  41  N.,  R.  70  W.,  6th  P.M.,  Wyoming 
Sec.  30:  Lots  15  thru  18; 

T.  41  N.,  R.  71  W.,  6th  P.M.,  Wyoming 
Sec.  25:  Lots  5  thru  8, 13, 14; 

Sec.  26:  Lots  9  thru  11, 14, 15. 

These  lands,  encompassing  617.20 
acres  (of  which  recoverable  coal  lies 
beneath  approximately  462  acres), 
contain  approximately  60  million  tons 
of  recoverable  coal.  The  application  has 
been  filed  as  a  maintenance  tract  to  the 
existing  Antelope  Mine.  The  BLM  has 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Notices 


27739 


not  developed  a  schedule  for  processing 
this  application  at  the  current  time. 
Within  thirty  days  after  the  publication 
of  this  notice  in  the  Federal  Register, 
any  issues  that  the  public  cares  to 
address  or  any  inputs  concerning  the 
application  should  be  mailed  to  the 
address  mentioned  above.  Comments 
should  identify  the  application  by  serial 
number  WYW128322.  The  Bureau  is 
particularly  interested  in  comments 
concerning  environmental  factors  and 
recovery  of  the  coal  resource.  Although 
other  public  input  opportunities  will 
follow  in  the  processing  of  this 
application,  it  is  most  appropriate  that 
public  concerns  are  addressed  at  his 
early  stage. 

Ray  Brubaker, 

State  Director. 

(FR  Doc.  93-11122  Filed  5-10-93;  8:45  ami 

BILUMQ  COOE  4310-22-M 


[UT  -930-03-4350-02] 

Intent  To  Prepare  Environmental 
Assessments  for  Authorization  of 
Animal  Damage  Control  Activities  In 
Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
prepare  Environmental  Assessments  for 
authorization  of  animal  damage  control 
(ADC)  activities  by  the  Animal  Plant 
Health  and  Inspection  Service  (APHIS), 
an  agency  of  the  U.S.  Department  of 
Agriculture,  in  the  Salt  Lake,  Cedar  City, 
Richfield,  Moab,  and  Vernal  BLM 
Districts  in  Utah, 

DATES:  The  preparation  period  for  the 
four  proposed  Environmental 
Assessments  will  commence  with 
publication  of  this  notice.  Each  of  the 
District  Offices  will  publish  a  Notice  of 
Availability  in  the  Federal  Register 
upon  completion  of  the  Environmental 
Assessment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deane  Zeller,  Sale  Lake  District 
Manager,  2370  South  2300  West,  Salt 
Lake  City,  UT  84119,  telephone  (801) 
977—4300;  Gordon  Staker,  Cedar  City 
District  Manager,  176  East  D.L.  Sargent 
Drive,  Cedar  City,  UT  84720,  telephone 
(801)  586-2401;  Jerry  Goodman, 
Richfield  District  Manager,  150  East  900 
North,  Richfield  UT  84701,  telephone 
(801)  896-8221;  Roger  Zortman,  Moab 
District  Manager,  82  East  Dogwood, 
Moab,  UT  84532,  telephone  (801)  259- 
6111;  David  Little,  Vemal  District 
Manager,  170  South  500  East,  Vemal, 
UT  84078,  telephone  (801)  789-1362. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  intended  to  inform  the  public 
that  preparation  of  these  Environmental 
Assessments  has  commenced  and  to 
invite  public  participation  in  the 
process.  Public  participation  is  being 
sought  at  the  initial  stage  of  the  process 
to  ensure  that  the  Environmental 
Assessments  address  all  the  issues, 
problems,  and  concerns  of  those 
interested  in  the  proposed  authorization 
of  APHIS  to  implement  an  ADC  program 
on  public  lands. 

G.  William  Lamb, 

Acting  State  Director. 

(FR  Doc.  93-11027  Filed  5-10-93;  8:45  am) 

IN  LUNG  COOC  4310-DO-M 


[WY-92O-03-41 20-03] 

Powder  River  Regional  Coal  Team; 
Meetings 

AGENCY:  Bureau  of  Land  Management, 
Wyoming,  Interior. 

ACTION:  Powder  River  Regional  Coal 
Team  activities:  Announcement  of 
public  meeting. 

SUMMARY:  The  Powder  River  Regional 
Coal  Team  (PRRCT)  announces  that  it 
will  hold  a  public  meeting  on  June  16, 
1993,  for  the  following  purposes:  (a) 
Review  pending  coal  lease  applications 
(LBA),  (b)  review  current  activity  in  the 
Powder  River  Coal  Region  (PRCR),  and 
(c)  make  recommendations  on  pending 
applications. 

DATES:  The  PRRCT  meeting  will  begin  at 
9  a.m.  m.d.t.  on  June  16, 1993.  The 
meeting  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Northern  Hotel,  19  North 
28th  St.,  Billings  Montana  59101-2364, 
telephone  (406)  245-5121.  Attendees 
may  wish  to  make  their  personal  room 
reservations.  A  block  of  rooms  has  been 
set  aside  until  June  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Jimi  Metzger  or  Mr.  Eugene  Jonart, 
Wyoming  State  Office,  P.O.  Box  1828, 
MS  925,  Cheyenne,  Wyoming  82003: 
telephone  (307)  775-6250. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meeting  is  to 
discuss  the  following  coal  lease 
applications  (LBA):  North  Antelope, 
SMC  (Ziegler  Coal)  LBA  (WYW127221; 
and  the  North  Antelope  Buffer  Tract, 
Kennecott  (NERC0)  (WYW  128322). 
Public  notification  of  each  of  the  above 
pending  applications,  in  accordance 
with  the  Powder  River  Operational 
Guidelines,  has  been  printed  previously 
in  the  Federal  Register.  The  pending 
applications  are  to  sustain  existing  coal 
mining  operations.  Generally,  a  coal 
lease  application  filed  under  the  LBA 


portion  of  the  regulations  (43  CFR  part 
3425)  takes  about  two  years  to  be 
processed  to  the  lease  sale  stage  by 
BLM,  depending  on  informational  and 
environmental  study  requirements.  The 
PRRCT  may  generate 
recommendation(s)  for  any  or  all  of  the 
pending  LBAs. 

The  meeting  will  also  serve  as  a  forum 
for  public  discussion  on  Federal  coal 
management  issue  of  regional  concern. 
Any  party  interested  in  providing 
comments  or  data  supporting  the  need 
for  regional  leasing  may  either  do  so  in 
writing  to  the  State  Director  (925), 
Wyoming  State  Office,  Bureau  of  Land 
Management,  P.O.  Box  1828,  Cheyenne, 
Wyoming  82003,  by  June  7, 1993,  or  by 
addressing  the  PRRCT  with  his/her 
concern  at  the  meeting  on  June  16, 1993. 

Public  comment  opportunities  will  be 
provided  on  all  agenda  items  during  the 
meeting.  The  proposed  agenda  for  this 
meeting  is  as  follows: 

1.  Introductions  of  PRRCT  Members 
and  guests. 

2.  Approval  of  the  minutes  of  the  June 
26,  1992,  Powder  River  Regional  Coal 
Team  meeting  held  in  Gillette, 
Wyoming. 

3.  Regional  Coal  Activity  Status: 

a.  Current  production  and  trend. 

b.  Preference  Right  Lease 
Applications  (PRLAs). 

c.  Pending  Coal  Exchanges — Texaco/ 
Lake  DeSmet;  Belco. 

d.  Pending  LBAs. 

— Summary: 

—Eagle  Butte  (WYW124782— est.  150 
MM  Tons);  Meadowlark  Farms 
(AMAX).  The  NEPA  analysis  process 
was  started  in  April  1993.  Tentative 
sale  date  set  for  April  1994. 

—North  Roundup  (WYW127221)— est. 
140  MM  tons);  Ziegler  Coal  (formerly 
Shell).  No  schedule  established. 

— Antelope  Coal’s  Buffer  Tract 
(WYW128322— est.  60  MM  tons; 
Kennecott  (formerly  NERCO).  No 
schedule  established. 

— Western  Energy  (MTM — 80697 — est. 
39.3  MM  tons;  Sale  set  tentatively  set 
for  May  1994. 

e.  Pending  LMUs. 

f.  Coal  Lease  Modifications — 
Montana,  Wyoming. 

4.  Industry  Presentations: 

— Ziegler  Coal  Company  (SMC) 

— Kennecott  (NERCO) 

5.  Review  of  Market  Conditions — 
NRET 

6.  Public  Comments 

7.  PRRCT  Activity  Planning 
Recommendations 

—Review  of  and  recommendation(s)  on 
pending  lease  application(s) 

8.  Other  Regional  Issues: 
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— Status  of  Jacob's  Ranch,  Motion  for 
Reconsideration;  Appeal  of  West 
Rocky  Butte  Sale,  and  subsequent 
Motion  for  Reconsideration. 

— Status  of  Northern  Cheyenne  Record 
of  Decision  Implementation 
9.  Adjourn 
Ray  Brubaker, 

State  Director. 

[FR  Doc.  93-11120  Filed  5-10-93;  8:45  am] 

BILLING  CODE  4310-22-41 

[NV-930-03-421 0-05;  (4-51810] 

Notice  of  Realty  Action;  Non* 
Competitive  Sale  of  Public  Lands  in 
Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Purchase  of  Public  Lands  in 
Clark  County. 

SUMMARY:  The  following  described 
public  land  northeast  of  the  City  of  Las 
Vegas  in  Clark  County,  Nevada,  has 
been  determined  to  be  suitable  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 
Authority  for  the  sale  are  Public  Law 
101-67,  the  Apex  Project,  Nevada  Land 
Transfer  and  Authorization  Act  of  1989, 
and  section  203  and  section  209  of 
Public  Law  94-579,  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713  and  43  U.S.C.  1719).  The 
land  would  be  sold  to  Clark  County  for 
resale  to  private  industry. 

Mount  Diablo  Meridian,  Nevada 

T.  18  S..  R.  63  E.,  MDM 
Sec.  13:  lots  1,  2, 10, 11, 12, 13,  25, 
SEVtSEVi. 

Sec.  24:  lots  1,  2.  8,  9, 10, 14,  EVi, 
EUiSWV*. 

T.  18  S.,  R.  64  E„  MDM 
Sec.  07:  lots  25,  26,  SVzSE’A,  SEV«SWV4. 
Sec.  18:  lots  5  through  15,  NViNE’A, 
EViNWV... 

Sec.  19:  lots  5  through  12,  E’/zNEV.,  SEV«, 
EViSWV«. 

Sec.  20:  NVi. 

Aggregating  2278.12  acres  (gross). 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  the  Bureau’s  planning  system.  The 
sale  of  this  parcel  would  be  in  the 
public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  these  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonreturnable  filing  fee 
for  conveyance  of  the  available  mineral 


interests.  The  patent,  when  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (26  Stat.  391;  43  U.S.C.  945). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

2.  Those  rights  for  a  highway  which 
have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  CG-018337  under  the  Act  of 
November  09, 1921  (42  Stat.  0216). 

3.  Those  rights  for  a  railroad  which 
have  been  granted  to  the  Los  Angeles 
and  Salt  Lake  Railroad  Company  by 
grant  no.  CC-0360  under  the  Act  of 
March  03, 1875  (18  Stat.  482;  43  U.S.C. 
934-939). 

4.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  NEV-056487  under  the  Act  of 
November  09, 1921  (42  Stat.  216). 

5.  Those  rights  for  a  material  site 
which  have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  NEV-058486  under  the  Act  of 
August  27, 1958  (27  Stat.  916;  23  U.S.C. 
317(A)). 

6.  Those  rights  for  a  powerline  which 
have  been  granted  to  Nevada  Power 
Company  by  grant  no.  N-51925  under 
the  Act  of  October  21, 1976  (90  Stat. 
2776;  43  U.S.C.  1761). 

7.  Those  rights  for  an  access  road 
which  have  been  granted  to  Silver  State 
Disposal,  Inc.,  by  grant  no.  N-52047 
under  the  Act  of  October  21, 1976  (90 
Stat.  2776;  43  U.S.C.  1761). 

8.  Those  rights  for  a  telephone  line 
which  have  been  granted  to  the  Central 
Telephone  Company  by  grant  no.  N- 
52539  under  the  Act  of  October  21, 1976 
(90  Stat.  2776;  43  U.S.C.  1761). 

9.  The  following  mining  claims  by 
Great  Star  Cement  Corporation:  GS 
#302,  GS  #303,  GS  #309,  and  GS  #311. 

10.  The  following  Vega  mining 
claims:  Numbers  15, 16,  31  through  38, 
40,  42,  46  through  54,  and  58. 

These  lands  were  segregated  from  all 
forms  of  appropriation  under  the  public 
laws,  including  the  general  mining  laws 
by  the  Act  of  July  31, 1989,  Public  Law 
101-67. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain. 


vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  NV,  89126. 

Dated:  May  3, 1993. 

Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV. 

(FR  Doc.  93-11098  Filed  5-10-93;  8:45  am] 
BILUNQ  CODE  4310-HC-M 

[WY-930-4210-C4;  WYW  123107] 

Proposed  Exchange;  Wyoming; 
Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction. 

SUMMARY:  In  Notice  document  93-7471, 
appearing  on  page  17279  in  the  issue  of 
Thursday,  April  1, 1993,  make  the 
following  correction: 

1.  In  the  third  column,  in  the  land 
description  under  T.  50  N.,  R.  102  W., 
“section  16”  should  read  "section  15”. 

Dated:  April  19, 1993. 

Duane  Whitmer, 

Cody  Resource  Area  Manager. 

[FR  Doc.  93-11033  Filed  5-10-93;  8:45  am] 
BILLING  CODE  4310-22-M 

Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  June  1993.  This  notice  is  one  of 
a  variety  of  means  being  used  to  inform 
the  public  about  proposed  contractual 
actions  for  water  service  and  repayment. 
Additional  Reclamation  announcements 
of  individual  repayment  and  water 
service  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
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These  public  participation  procedures 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  Either 
of  the  contracting  parties  may  invite  the 
public  to  observe  any  contract 
proceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
L.  Porter,  Chief,  Asset  Management 
Division,  Bureau  of  Reclamation,  1849  C 
St.  NW.,  Washington,  DC  20240; 
telephone  202-208-3014. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
April  13, 1987,  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  contract  actions  for  any 
contract  for  the  delivery  of  water  for 
irrigation  or  other  uses  in  newspapers  of 
general  circulation  in  the  affected  area 
at  least  60  days  prior  to  contract 
execution.  Pursuant  to  the  “Final 
Revised  Public  Participation 
Procedures”  for  water  service  and 
repayment  contract  negotiations, 
published  in  47  FR  7763,  February  22, 
1982,  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  five  Reclamation  regions.  Each 
proposed  action  listed  is,  or  is  expected 
to  be,  in  some  stage  of  the  contract 
negotiation  process  during  April,  May, 
or  June  of  1993.  When  contract 
negotiations  are  completed,  and  prior  to 
execution,  each  proposed  contract  form 
must  be  approved  by  the  Secretary,  or 
pursuant  to  delegated  or  redelegated 
authority,  the  Commissioner  of 
Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 


parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  within  the  time  limits  set  forth  in 
the  advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)  Boulder  Canyon  Project 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(CRSP)  Colorado  River  Storage  Project 

(D&MC)  Drainage  and  Minor  Construction 

(FR)  Federal  Register 

(ILLij  u ligation  and  Drainage  District 

(ID)  Irrigation  District 

(M&I)  Municipal  and  Industrial 

(O&M)  Operation  and  Maintenance 

(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 

(Pub.  L.)  Public  Law 
(R&B)  Rehabilitation  and  Betterment 
(SRPA)  Small  Reclamation  Projects  Act 
(WCUA)  Water  Conservation  and  Utilization 

Act 

(WD)  Water  District 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  1150  North 
Curtis  Road,  Boise,  Idaho  83706-1234, 
telephone  208-378-5342. 


1.  Cascade  Reservoir  Water  Users, 

Boise  Project,  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water, 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators,  M&I,  and 
Miscellaneous  Water  Users;  Columbia 
Basin,  Minidoka,  Umatilla,  and  Crooked 
River  Projects;  Idaho,  Montana,  Oregon, 
and  Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

3.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 

Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  the  term 
of  the  contract. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $1.75  (>er  acre-foot  or 
$50  minimum  pier  annum  for  the  term 
of  the  contract. 

5.  American  Falls  Reservoir  District 
Number  2,  Burgess  Canal  Company, 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company, 
Enterprise  Canal  Company,  Ltd., 

Farmers  Friend  Irrigation  Company, 

Ltd.,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Long  Island 
Irrigation  Company,  Parks  and 
Lewisville  Irrigation  Company,  Ltd., 
Parson  Ditch  Company,  Peoples  Canal 
and  Irrigation  Company,  Poplar  ID, 

Rigby  Canal  and  Irrigating  Company, 
Rud>  Irrigation  Canal  Company,  Ltd., 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat  ID, 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts:  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub  L.  97-293). 

6.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract: 
2,200  acre-feet  (1,350  gallons  per 
minute)  annually  for  the  term  of  the 
contract. 

7.  Baker  Valley  ID,  Baker  Project, 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  the  term  of  the  contract. 

8.  Willow  Creek  Water  Users,  Willow 
Creek  Project,  Oregon:  Repayment  or 
water  service  contracts  for  a  total  of  up 
to  3,500  acre-feet  of  storage  space  in 
Willow  Creek  Reservoir. 

9.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
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contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

10.  Hermiston  ID,  Umatilla  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Cold  Springs  Dam. 

11.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Dams. 

12.  The  Dalles  ID,  The  Dalles  Project, 
Oregon:  SRPA  loan  repayment  contract; 
proposed  loan  obligation  of 
approximately  $2,000,000. 

13.  Oroville-Tonasket  ID,  Chief  Joseph 
Dam  Project,  Washington:  SRPA  loan 
repayment  contract;  $661,500  proposed 
loan  obligation. 

14.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

15.  Sidney  Irrigation  Cooperative, 
Williamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.75  per 
acre-foot  for  the  term  of  the  contract. 

16.  P.P.R.T.  Water  System,  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1992 
construction  installment  of  a  contract 
for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977. 

17.  Douglas  County,  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  million. 

18.  Mitigation,  Inc.,  Palisades/Ririe 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,900  and  80,500  acre-feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990. 

19.  U.S.  Fish  and  Wildlife  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

20.  City  of  Madras,  Deschutes  Project, 
Oregon:  Renewal  or  replacement  of 
municipal  water  service  contract  for 
approximately  125  acre-feet  annually 
from  the  project  water  supply. 

21.  Willamette  Basin  water  users, 
Williamette  Basin  Project,  Oregon:  Add 
language  to  water  service  contract  to 
provide  for  periodic  reviews,  with 
adjustments  if  necessary  to  mitigate  for 
impacts  to  natural  resources. 

22.  Bitter  Root  ID,  Bitter  Root  Project, 
Montana:  Repayment  contract  for 


reimbursable  cost  of  dam  safety  repairs 
to  Como  Dam. 

23.  Vale  ID,  Vale  Project,  Oregon: 
Repayment  contract  for  emergency 
drought  loan  for  construction  of  water 
saving  measures,  including  the 
replacement  of  open  ditches  with  buried 
pipe,  utilizing  funds  appropriated  by 
Public  Law  102-27. 

24.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

25.  Hermiston  ID,  Stanfield  ID,  West 
Extension  ID,  Westland  ID;  Umatilla 
Project,  Oregon:  Irrigation  water  service 
contracts  for  lands  outside  existing 
district  boundaries  for  1993,  with 
possible  renewal  for  one  additional 
year. 

26.  Lewiston  Orchards  ED,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repairs  to  reservoir  “A." 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  916-978-5030. 

1.  Tuolumne  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP, 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre- 
feet  of  water  annually  for  terms  up  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre- feet 
annually. 

Note.  Copies  of  the  standard  forms  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

3.  Delta-Men dota  Canal  Contractors, 
CVP,  California:  Amend  water  service 
contracts  to  include  the  provision  of  the 
Act  of  July  2, 1956  (70  Stat.  483)  and / 
or  the  Act  of  June  21, 1963  (77  Stat.  68) 
and  to  update  standard  articles  and 
other  provisions  to  meet  current  laws 
and  policies. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long¬ 
term  water  service  contracts  with 
contractors  on  the  Friant-Kem  and 
Madera  Canals  or  diverters  from 
Millerton  Reservoir;  most  contracts 
expire  1993-1997,  two  contracts  expire 
later;  water  quantities  in  existing 


contracts  range  from  1,200  to  175,440 
acre-feet.  These  contract  actions  will  be 
accomplished  through  3-year  interim 
contracts  with  subsequent  2-year 
interim  contracts  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

5.  Contra  Costa  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies;  including  the 
water  ratesetting  policy,  and  Public  Law 
102-575. 

6.  Redwood  Valley  County  WD, 

SRPA,  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Public  Law  100-516  or 
prepaying  the  loan  at  a  discounted  rate 
pursuant  to  Public  Law  102-575. 

7.  Madera  ID,  Hidden  Unit,  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28, 1994. 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  subsequent  2-year  interim 
contract  until  the  CVP  Environmental 
Impact  Statement  is  completed  pursuant 
to  Public  Law  102-575. 

8.  Chowchilla  WD,  Buchanan  Unit, 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  28, 
1994.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

9.  Truckee  Carson  ED,  Newlands 
Project,  Nevada:  New  repayment 
contract  for  the  unpaid  construction 
cost  repayment  obligation  from  the 
original  contract  which  was  terminated 
on  August  17, 1983,  by  the  U.S.  District 
Court  in  Nevada. 

10.  San  Luis  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  from  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

11.  Delta  Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contractors  on  the  Delta-Mendota  Canal 
whose  contracts  expire  in  1994-2003; 
water  quantities  in  existing  contracts 
range  from  70  to  50,000  acre-feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
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until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to 
Public  Law  102-575. 

12.  City  of  Redding,  CVP,  California: 
Amendment  to  Contract  No.  14—06- 
200-5272A  to  add  a  point  of  diversion 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  facilitate  proposed  water 
treatment  plant  for  the  Buckeye  service 
area. 

13.  U.S.  Department  of  Veteran 
Affairs,  CVP,  California:  Long-term 
contract,  which  will  conform  to  Public 
Law  102-575,  for  M&I  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  near  Santa  Nella, 
California. 

14.  Century  Ranch  Water  Company, 
Inc.,  CVP,  California:  Long-term 
exchange  contract  for  M&I,  less  than  100 
acre-feet;  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

15.  State  of  California,  Department  of 
Forestry,  CVP,  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

16.  San  Luis  WD,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
200-7773A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD  and 
comply  with  Public  Law  102-575. 

17.  Romero  WD,  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD  and  comply  with  Public  Law  102- 
575. 

18.  IDs  and  similar  water  user  entities, 
CVP,  California:  Amendatory  water 
service  contracts;  to  change  the 
definition  of  “year”  to  conform  to  the 
standard  CVP  water  year  of  March  1 
through  the  end  of  February. 

19.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

20.  Sierra  Pacific  Power  Company  and 
Pyramid  Lake  Tribe,  Washoe  and 
Truckee-Storage  Projects,  Nevada  and 
California:  Interim  contract,  authorized 
under  Public  Law  101-618,  to  convey 
and/or  store  non-project  water  in  project 
facilities. 

21.  Naval  Air  Station  and  Truckee 
Carson  ED,  Newlands  Project,  Nevada: 
Amend  water  service  Agreement  No. 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

22.  Del  Puerto  WD,  CVP,  California: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use. 

23.  El  Dorado  County  Water  Agency, 
San  Juan  Suburban  WD,  and 
Sacramento  County  Water  Agency,  CVP, 


California:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15,000  acre-feet  for  El  Dorado  County 
Water  Agency,  13,000  acre-feet  for  San 
Juan  Suburban  WD,  and  22,000  acre-feet 
for  Sacramento  County  Water  Agency. 

24.  Non-Federal  entity,  CVP, 
California:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 
entity  for  the  Folsom  Dam  and  Reservoir 
reoperation. 

25.  Central  Coast  Water  Authority, 
Cachuma  Project,  California:  Long-term 
Warren  Act  contract  for  use  of  Cachuma 
Project  facilities  when  excess  capacity 
exists.  A  total  of  13,750  acre-feet  of 
water  per  year  from  the  California  State 
Water  Project  will  be  made  available 
under  a  Warren  Act  contract  to  users 
along  the  South  Coast  of  California. 

26.  Pershing  County  Water 
Conservation  District,  Humboldt  Project, 
Nevada:  Safety  of  Dams  repayment 
contract  for  modification  of  Rye  Patch 
Dam;  reimbursable  obligation  of  the 
District  approximately  $1,050,000. 

27.  California  Department  of  Fish  and 
Game,  CVP,  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  fish  hatchery 
purposes. 

28.  Widren  WD,  CVP,  California: 
Amend  water  service  Contract  No.  14- 
06-200-8018  to  include  M&I  use, 
conform  to  Public  Law  102-575  and 
assign  water  supply  to  City  of  Tracy. 

29.  Sierra  Pacific  Power  Company, 
Truckee-Storage  Project,  Nevada  and 
California:  Pursuant  to  Public  Laws  406 
and  102-250,  long-term  Warren  Act 
contract  for  use  of  Federal  reservoirs. 

30.  Coming  Canal,  Tehama-Colusa 
Canal,  and  Cross  Valley  Canal;  CVP; 
California:  Renewal  of  existing  long¬ 
term  water  service  contracts  with 
contractors  on  the  Canals,  whose 
contracts  expire  in  1995;  water 
quantities  in  existing  contracts  range 
from  400  to  62,200  acre-feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to 
Public  Law  102-575. 

31.  Bella  Vista  WD,  CVP,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31, 1994;  water  quantity  in 
existing  contract  is  24,000  acre- feet. 

This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

32.  Clear  Creek  Community  Services 
District,  CVP,  California:  Renewal  of 


existing  long-term  water  service  contract 
which  expires  December  31, 1994;  water 
quantity  in  existing  contract  is  15,300 
acre-feet.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

33.  Gateway  WD,  CVP,  California: 
Combine  by  assignment  twelve  Delta- 
Mendota  Canal  water  service  contracts 
into  1 -entity  to  be  renamed  Gateway  WD 
for  administrative  and  operation 
purposes. 

34.  U.S.  Fish  and  Wildlife  Service  - 
California  Department  of  Fish  and 
Game,  Grassland  WD:  CVP;  California: 
Water  service  contracts  to  provide  Level 
II  water  supplies  for  refuges  within  the 
CVP  pursuant  to  Public  Law  102-575; 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies; 
quantity  to  be  contracted  for  its 
approximately  416,000  acre-feet. 

35.  Monterey  County  Water  Resources 
Agency,  Castroville  Irrigation  Water 
Supply  Project,  SRPA,  California  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

36.  Monterey  Regional  Water 
Pollution  Control  Agency,  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project,  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

37.  San  Juan  Suburban  WD,  CVP, 
California:  Renewal  of  existing  long¬ 
term  water  service  contract  which 
expires  February  28, 1995;  water 
quantity  in  existing  contract  is  24,000 
acre-feet.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Public  Law  102- 
575. 

38.  Shasta  Dam  Area  Public  Utility 
District,  CVP,  California:  Amendment  of 
existing  temporary  contract  to  extend 
contract  term  and  to  comply  with  terms 
and  conditions  of  Public  Law  102-575. 

39.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California; 
Amend  water  service  contract  to  renew 
or  convert  as  authorized  by  the  Act  of 
July  2, 1956  (70  Stat.  483)  and/or  the 
Act  of  June  21, 1963  (77  Stat.  68)  and 
to  update  standard  articles  and  other 
provisions  to  meet  current  laws  and 
policies. 
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Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
61470  (Nevada  Highway  and  Park 
Street),  Boulder  City,  Nevada  89006- 
1470,  telephone  702-293-8536. 

1.  Agricultural  and  Mil  water  users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  for  irrigation  entities  and  up  to 
640,000  acre-feet  per  year  for  M&I  use. 

2.  Central  Arizona  Water 
Conservation  District  and  The 
Metropolitan  WD  of  Southern 
California,  CAP/BCP,  Arizona/ 
California:  Agreement  for  a 
demonstration  project  on  underground 
storage  of  Colorado  River  Water  in 
Arizona  of  up  to  100,000  acre-feet. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200 
acre-feet  per  year  of  municipal  effluent 
to  the  City  of  Tucson  Arizona. 

4.  Milton  and  Jean  Phillips,  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp, 
Cameron  Brothers  Construction  Co., 
Ogram  Farms,  Bruce  Church,  Inc., 
Stephen  Sturges,  Sunldst  Growers,  Inc, 
Clayton  Farms,  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  20,424  acre- feet  per  year 
total. 

5.  Arizona  State  Land  Department, 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,292  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 

6.  Armon  Curtis,  Arlin  Dulin,  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts; 
purpose  is  to  amend  their  contracts  to 
exempt  them  horn  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-293). 

7.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

8.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project,  California:  Contract 
providing  for  O&M  of  the  project  well 
field. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
All-American  Canal  horn  a  well  field  to 
be  constructed  adjacent  to  the  canal. 

10.  County  of  San  Bernardino,  San 
Sevaine  Creek  Water  Project,  SRPA, 


California:  Repayment  contract  for  a 
$28.6  million  loan. 

11.  Tohono  O’odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Bullhead  City,  Consolidated  Water 
Co.,  Lake  Havasu  City,  Havasu  Water 
Co.,  Quartzsite,  McAllister  Subdivision, 
City  of  Parker,  Marble  Canyon,  and 
Arizona  State  Land  Department,  BCP, 
Arizona:  Contracts  for  additional  M&I 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

13.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 

Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  National 
Park  Service’s  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25, 1930). 

14.  Imperial  ID  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  All-American 
Canal  in  accordance  with  Title  II  of  the 
All-American  Canal  Lining  Act,  dated 
January  25, 1988. 

15.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  Coachella  Branch 
of  the  All-American  Canal  in 
accordance  with  title  II  of  the  All- 
American  Canal  Lining  Act,  dated 
January  25, 1988. 

16.  Elsinore  Valley  Municipal  WD, 
Temescal  Valley  Project,  SRPA, 
California:  Repayment  contract  for  a 
$22.3  million  loan. 

17.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

18.  Miscellaneous  present  perfected 
rights  entitlement  holders,  BCP,  Arizona 
and  California:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  present 
perfected  rights  holders  are  listed  in  the 
Arizona  v.  California  settlement. 

19.  Federal  Establishment  present 
perfected  rights  entitlement  holders: 
Individual  contracts  for  administration 
of  Colorado  River  water  entitlements  of 


the  Colorado  River,  Fort  Mojave, 
Quechan,  Chemehuevi,  and  Cocopah 
Indian  Tribes. 

20.  Yuma  County  Water  Users' 
Association,  Yuma  Project.  Arizona: 
Contract  to  enable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 

21.  City  of  Yuma,  BCP,  Arizona: 
Amendment  to  Contract  No.  14-067-W- 
106  for  additional  points  of  diversion. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  California,  BCP, 
California:  Temporary  contract  to  store 
approximately  200,000  acre-feet  of 
water  that  is  expected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
following  and  a  modified  irrigation  plan 
for  alfalfa. 

23.  Crystal  Beach  Water  Conservation 
District,  BCP,  Arizona:  Contract  for 
delivery  of  132  acre-feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Assignment  of  a  portion 
of  the  Colorado  River  Commission’s 
entitlement  to  the  Southern  Nevada 
Water  Authority.  Revision  of  water 
delivery  contracts  concerning  points  of 
diversion  and  delivery  with  the  Cities  of 
Henderson  and  Boulder  City,  Big  Bend 
WD,  and  the  Colorado  River 
Commission  regarding  the  Robert  B. 
Griffith  Water  Project. 

25.  HoHoKam  ED;  Central  Arizona 
Water  Conservation  District;  and  the 
Cities  of  Chandler,  Glendale,  Mesa, 
Phoenix,  Scottsdale,  and  Tempe;  CAP; 
Arizona:  Principles  of  agreement  to 
provide  the  cities  with  Cliff  Dam 
replacement  water  and  repayment  of 
HoHoKam  ID  Federal  indebtedness. 

26.  Gila  River  Farms,  SRPA,  Arizona: 
Amendatory  contract  to  reschedule  May 
1, 1991  payment  over  the  remaining 
repayment  period. 

Upper  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street),  Salt 
Lake  City,  Utah  84147,  telephone  801- 
524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah, 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navajo 
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Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La-Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  Mil  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  costs  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contact  for  7,600  acre- feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9,900  acre- feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico:  Amend 
contract  pursuant  to  Public  Law  96-550 
to  relieve  the  district  of  the  requirement 
to  make  annual  payments  until  the 
Secretary  of  the  Interior  determines  that 
further  payments  are  feasible;  the 
current  obligation  exceeds  $2  million. 

7.  San  Juan  Pueblo,  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  2,000  acre-feet  of 
project  water  for  irrigation  purposes. 

8.  City  of  El  Paso,  Rio  Grande  Project, 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  City  to  3,000 
acres;  extend  terms  of  water  rights 
assignments;  and  allow  assignments 
outside  City  limits  under  authority  of 
the  Public  Service  Board. 

9.  Mancos  Water  Conservancy 
District,  Mancos  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 

10.  The  National  Park  Service,  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740,000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

11.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Water 


service  contract  for  500  acre-feet  for  1 
year  for  municipal  and  domestic  use. 

12.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 

Aspinall  Unit,  CRSP,  Colorado: 

Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

13.  Collbran  Conservancy  District, 
Collbran  Project,  Colorado:  Amendatory 
contract  defining  priority  of  use  of 
project  water. 

14.  U.S.  Fish  and  Wildlife  Service, 
North  Fork  Water  Conservancy  District, 
Panonia  Project,  Colorado:  contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capacity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1,800  acre- feet  annually; 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
District,  Closed  Basin  Division,  San  Luis 
Valley  Project,  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

16.  Bridger  Valley  Water  Conservancy 
District,  Lyman  Project,  Wyoming: 
Repayment  contract  under  safety  of 
dams  program  for  the  repair  of  Meeks 
Cabin  Dam. 

17.  State  of  Wyoming,  Seedskadee 
Project,  Wyoming:  Approval  of  a  water 
service  contract  between  the  State  and 
Exxon  for  300  acre-feet. 

18.  City  of  Page,  Glen  Canyon  Unit, 
CRSP,  Arizona:  Amendment  of  water 
service  contract  to  change  from 
diversion  of  2,740  acre-feet  annually  to 
consumptive  use  of  2,740  acre- feet 
annually. 

19.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900,  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  406-657-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users;  Montana, 
Wyoming,  North  Dakota,  South  Dakota, 
Colorado,  Kansas,  Nebraska,  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
service  contracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproject  water  for 


irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5-years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Fort  Shaw  ID,  Sun  River  Project, 
Montana:  R&B  loan  repayment  contract; 
up  to  $1.5  million. 

3.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

4.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  second  round  contract 
negotiations  for  sale  of  agricultural, 
municipal,  domestic,  and  industrial 
water  from  the  regulatory  capacity  of 
Ruedi  Reservoir. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit,  P-SMBP,  Kansas:  In  accordance 
with  section  901  of  Public  Law  102-575, 
106  Stat.  4600,  terminate  the  Cedar  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District’s  portion 
of  the  reservoir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID,  Glendo  Unit,  P- 
SMBP,  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

8.  East  Bench  ID,  East  Bench  Unit,  P- 
SMBP,  Montana:  D&MC  contract  for 
$300,000  for  minor  construction  work 
for  up  to  a  10-year  period. 

9.  Foss  Reservoir  Master  Conservancy 
District,  Washita  Basin  Project,  • 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

10.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 

11.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association’s 
water  conveyance  system. 

12.  Midvale  ED,  Riverton  Unit,  P- 
SMBP,  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

13.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Contingent  upon 
passage  of  authorizing  legislation. 
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negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

14.  Palmetto  Bend  Project,  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board’s  remaining  repayment 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  the  Authority. 

15.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 

Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to  the 
National  Park  Service  under  Public  Law 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

16.  Lakeview  ID,  Shoshone  Project, 
Wyoming:  New  long-term  water  service 
contract  for  up  to  3,200  acre-feet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-feet  of  interim  water  from  Buffalo 
Bill  Reservoir. 

17.  Hidalgo  County  ID  No.  6,  Texas: 
SRPA  contract  for  a  20-year  loan  for  up 
to  $5,712,900  to  rehabilitate  the 
District's  irrigation  facilities. 

18.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District, 

Rapid  Valley  Unit,  P-SMBP,  South 
Dakota:  Contract  renewal  for  up  to 
55,000  acre- feet  of  storage  capacity  in 
Pactola  Reservoir. 

19.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

20.  city  of  Estes  Park,  Colorado-Big 
Thompson  Project,  Colorado: 
Modification  of  water  service  contract  to 
change  point  of  diversion  and  other 
administrative  revisions. 

21.  Belle  Fourche  ID,  Belle  Fourche 
Unit.  P-SMBP,  South  Dakota: 
Amendment  to  D&MC  contract  to 
extend  work  through  1995  and  provide 
an  additional  $1  million  to  complete  the 
work. 

22.  North  Platte  Project  and  Glendo 
Unit,  P-SMBP,  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
safety  of  dams  program  for  the 
modification  of  Pathfinder,  Guernsey, 
and  Gleno  Dams. 

23.  State  of  Colorado,  Armel  Unit,  P- 
SMBP,  Colorado:  Repayment  contract 
under  safety  of  dams  program  for  the 
modification  of  Bonnv  Dam. 

24.  Boat  wick  ID  and  Kansas-Bostwick 
ID,  P-SMBP,  Kansas  and  Nebraska: 
Renewal  of  existing  water  service  and 
repayment  contracts  for  irrigation  water 
supplies. 

25.  Mountain  Park  Master 
Conservancy  District,  Mountain  Park 
Project,  Oklahoma:  In  accordance  with 
section  3102  of  Public  Law  102-575, 


106  Stat.  4600,  amend  the  District’s 
contract  to  reflect  a  discounted 
prepayment  of  the  City  of  Frederick’s 
obligation  for  the  reimbursable  costs  of 
its  M&I  water  supply. 

26.  Northern  Cheyenne  Indian 
Reservation,  Montana:  In  accordance 
with  section  9  of  the  Northern  Cheyenne 
Reserved  Water  Rights  Settlement  Act  of 
1992,  the  U.S.  and  the  Northern 
Cheyenne  Indian  Tribe  are  proposing  to 
contract  for  30,000  acre-feet  per  year  of 
stored  water  from  Bighorn  Reservoir, 
Yellowtail  Unit,  Lower  Bighorn 
Division.  P-SMBP,  in  Montana.  The 
Tribe  will  pay  the  U.S.  both  capital  and 
O&M  costs  associated  with  each  acre- 
foot  of  water  the  Tribe  sells  from  this 
storage  for  M&I  purposes. 

27.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Project, 

Texas:  Contract  for  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  costs  are 
to  be  used  for  the  design  and 
construction  management  of  the  project 
facilities. 

28.  Mid-Dakota  Rural  Water  System, 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  non-profit  corporation 
for  the  planning  and  construction  of  a 
rural  water  supply  system. 

Dated:  May  4, 1993. 

Sanunie  D.  Guy, 

Acting  Assistant  Commissioner. 

[FR  Doc.  93-11019  Filed  5-10-93,  8:45  am) 
BILUMG  CODE  43UMW-M 


National  Park  Service 

California  and  Pony  Express  National 
Historic  Trails;  Establishment  and 
Availability  of  the  Feasibility  Study 

AGF.NCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  establishment  and 
availability  of  feasibility  study  for  the 
California  and  Pony  Express  National 
Historic  Trails. 

SUMMARY:  The  California  National 
Historic  Trail  and  the  Pony  Express 
National  Historic  Trail  were  established 
as  components  of  the  National  Trails 
System  [16  U.S.C.  1244(a)]  by  Public 
Law  102-328.  The  Rocky  Mountain 
Regional  Office  of  the  National  Park 
Service  has  been  selected  as  the  agency 
responsible  for  activities  associated  with 
these  two  trails.  The  California  and 
Pony  Express  Trails  Eligibility/ 
Feasibility  Study.  Environmental 
Assessment  distributed  to  the  public  in 


1987,  is  available  again  for 
informational  purposes  at  the  address 
listed  below.  The  study  contains  maps 
for  both  trails. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Michael  J.  Du  we,  Long  Distance 
Trails  Coordinator,  at  12795  W. 

Alameda  Parkway,  P.O.  Box  25287, 
Denver,  CO  80225-0287;  telephone 
(303)  969-2830. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  is  responsible  for 
overall  administration  of  the  California 
and  Pony  Express  National  Historic 
Trails.  The  trails  will  be  managed  as 
separate  units.  Actual  development  and 
management  of  each  trail  will  be 
accomplished  through  many 
cooperating  federal,  state,  and  local 
agencies,  private  trail  organizations,  and 
individual  landowners. 

Dated:  April  27, 1993. 

Boyd  Evison, 

Acting  Regional  Director.  Rocky  Mountain 
Region,  National  Park  Service. 

(FR  Doc.  93-11134  Filed  5-10-93;  8:45  ami 
BILLING  CODE  4J10-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  May 
1, 1993.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  May  25, 1993. 

Patrick  W.  Andrus, 

Acting  Chief  of  Registration,  National 
Register. 

FLORIDA 

Hillsborough  County 

North  Plant  City  Residential  District. 
Bounded  by  Herring,  Wheeler,  Tever  and 
Palmer  Sts.,  Plant  City.  93000436 

Polk  County 

Polk  Theatre  and  Office  Building,  121  S. 
Florida  Ave.,  Lakeland.  93000446 

GEORGIA 
Bulloch  County 

Stewart,  Dr.  James  A.  House,  Grady  St.. 
Portal.  93000439 

INDIANA 
Dearborn  County 

Aurora  Public  Library,  414  Second  St, 
Aurora,  93000474 

Gibson  County 
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Trippett — Glaze — Duncan  Farm,  IN  65  E  of 
Patoka,  Patoka  vicinity,  93000470 

Greene  County 

Richland— Plummer  Creek  Covered  Bridge, 
Baseline  Rd.  over  Plummer  Cr.,  Bloomfield 
vicinity,  93000466 

Scotland  Hotel,  Jet  of  Main  and  Jackson  Sts., 
NE  corner,  Scotland,  93000467 

Kosciusko  County 

East  Fort  Wayne  Street  Historic  District, 

503 — 613  E.  Fort  Wayne  St.,  Warsaw, 
93000472 

Leesburg  Historic  District,  100  block  of  E.  and 
W.  Van  Buren  St.,  Leesburg,  93000465 

La  Porte  County 

Ridgeway,  Marion,  Polygonal  Bam  (Round 
and  Polygonal  Bams  of  Indiana  MPS).  IN 
35  Nof  jet.  with  Crescent  Dr.,  LaPorte, 
93000464 

Morgan  County 

Wilbur  School,  Wilbur  Rd.,  Wilbur,  93000473 

Owen  County 

Allison — Robinson  House,  3  N.  Montgomery 
St.,  Spencer,  93000468 

Parke  County 

Rockville  Historic  District,  Roughly  bounded 
by  Howard  Ave.  and  Jefferson,  High  and 
College  Sts.,  Rockville,  93000471 

Shelby  County 

Rudicel,  George.  Polygonal  Bam  (Round  and 
Polygonal  Bams  of  Indiana  MPS),  Juct  of 
Co.  Rt.  700S  and  Co.  Rt.  400E,  Waldron 
vicinity,  93000463 

Vigo  County 

Butternut  Hill,  4430  Wabash  Ave.,  Terre 
Haute.  93000469 

MARYLAND 
Harford  County 

Gladden  Farm,  3881  Rocks  Station  Rd.,  Street 
vicinity,  93000444 

Mill  Green  Historic  District,  Jet  of  Mill  Green 
and  Prospect  Rds.,  Street  vicinity, 

93000445 

MASSACHUSETTS 
Middlesex  County 

Fort  Devens  Historic  District,  Roughly 
bounded  by  El  Caney  St,  Antietam  St., 
Sherman  Ave.,  MacArthur  Ave.  and  Buena 
Vista  St.,  Ayer,  93000437 

NEW  HAMPSHIRE 

Merrimack  County 

South  Sutton  Meeting  House,  17  Meeting 
House  Hill  Rd.,  South  Sutton,  93000462 

Rockingham  County 

Fremont  Meeting  House,  464  Main  St., 
Fremont,  93000461 

NEW  YORK 

Montgomery  County 

Jones.  Samuel  and  Johanna,  Farm,  NY  67  W 
of  jet  with  NY  296,  Amsterdam  vicinity, 
93000460 

Oneida  County 


Byington  Mill  (Frisbie  &•  Stansfield  Knitting 
Company),  421-423  Broad  St.,  Utica, 
93000453 

Oswego  County 

St.  John’s  Episcopal  Church,  670  Main  St., 
Phoenix,  93000442 

Tompkins  County 

Ellis  Methodist  Episcopal  Church,  Ellis 
Hollow  Rd.,  Ellis  Hollow,  93000443 

NORTH  CAROLINA 
Wake  County 

Fadum  House,  3056  Granville  Dr.,  Raleigh, 
93000440 

OREGON 
Clackamas  County 

Vaughan,  William  Hatchette,  House,  14900  S. 
Macksburg  Rd.,  Molalla,  93000456 

Clatsop  County 

Gilbert,  Rev.  William  S.,  House,  725  Eleventh 
St.,  Astoria,  93000457 

Coos  County 

Nerdrum,  Hialte,  House,  955  S.  Fifth  St., 

Coos  Bay.  93000435 

Douglas  County 

Roseburg,  Oregon,  National  Guard  Armory, 
1034  SE.,  Oak  St.,  Roseburg.  93000447 

Multnomah  County 

American  Apartment  Building,  2093  NW. 

Johnson  St,  Portland,  63000452 
Digman — Zidell  House,  2959  SW. 

Bennington  Dr.,  Portland,  93000453 
Freiwald,  Gustav,  House,  1810  NE.  Fifteenth 
Ave.,  Portland,  93000454 
Goodman,  Joseph,  House,  240  NW. 

Twentieth  Ave.,  Portland,  93000455 
Imperial  Garage,  212  SW.  Fourth  Ave., 
Portland,  93000451 
Malarkey,  Daniel  J.,  House,  2141  SW. 

Hillcrest  PI.,  Portland,  93000450 
Marquam  Manor,  3211  SW.  10th  Ave., 
Portland,  93000449 

Wallowa  County 

Bumaugh  Building,  107  N.  River  St.. 
Enterprise,  93000434 

Washington  County 

Watkins,  J.F.,  House,  5419  SW.  Scholls  Ferry 
Rd.,  Portland,  93000448 

SOUTH  CAROLINA 
Colleton  County 

Walterboro  Historic  District  (Boundary 
Increase),  807  Hampton  St,  Walterboro, 
93000433 

Laurens  County 

Rosemont  Plantaton,  Address  Restricted, 
Waterloo  vicinity,  93000459 

McCormick  County 
Gibert,  John  Albert,  M.D.,  House,  SC 
secondary  rd.  7,  0.2  mL  S  of  jet  with  SC 
secondary  rd.  110,  McCormick  vicinity, 
93000441 

Marlboro  County 


Bennettsville  Historic  District  (Boundary 
Increase),  Clyde  St.  between  Main  and 
Market  Sts.,  Bennettsville,  93000438 

(FR  Doc.  93-11133  Filed  5-10-93;  8:45  am] 

BtUJNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Financa  Docket  No.  32288] 

Consolidated  Rail  Corp.;  Trackage 
Rights  Exemption;  Onondaga  County 
Industrial  Development  Agency 

The  Onondaga  County  Industrial 
Development  Agency  (OCIDA)  has 
agreed  to  grant  Consolidated  Rail 
Corporation  (Conrail)  local  and 
overhead  trackage  rights  between:  (1) 
Milepost  264.3  and  milepost  272.0, 
known  as  the  Jamesville  Industrial 
Track;  (2)  milepost  272.0  and  milepost 
273.5,  known  as  the  Lake  Industrial 
Track  (including  the  Saltland  spur);  and 
(3)  milepost  292.0  and  milepost  292.8, 
known  as  track  7  of  the  Chicago  line.1 
The  trackage  rights  were  to  become 
effective  on  April  28, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  If  the  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  transaction.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on:  John  J.  Pay  lor,  2001  Market 
Street,  16A,  P.O.  41416,  Philadelphia. 
PA  19101-1416. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Dated:  May  4, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-11115  Filed  5-10-93;  8:45  am] 
BILUMQ  CODE  7036-01 -M 


*  Conrail  U  conveying  the  subject  trackage  to 
OCIDA.  and  OCIDA  is  giving  Conrail  the  trackage 
rights  to  conduct  exclusive  freight  operations  on  the 
property.  OCIDA,  a  noncarrier,  has  filed  a  Notice  of 
Exemption  with  the  Commission  in  Finance  Docket 
No.  32287.  seeking  exemption  to  acquire  the  subject 
trackage  from  Conrail.  OCIDA  will  retain  the  right 
to  grant  trackage  rights  for  passenger  operations  to 
another  carrier. 
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[Docket  No.  AB-277X] 

West  Virginia  Northern  Railroad,  Ltd.; 
Abandonment  Exemption;  In  Preston 
County,  WV 

West  Virginia  Northern  Railroad,  Ltd. 
(WVNR),  has  filed  a  verified  notice 
under  49  CFR  part  1152  subpart  F — 
Exempt  Abandonments  to  exempt  the 
abandonment  of  its  entire  line  between 
Tunnelton  and  Kingwood,  a  distance  of 
approximately  10.7  miles  in  Preston 
County,  WV. 

WVNR  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  complainant’s  favor  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1152.50(d)(1) 
(notice  to  governmental  agencies)  have 
been  met. 

Where  as  here,  the  carrier  is 
abandoning  its  entire  line,  the 
Commission  does  not  normally  impose 
labor  protection  under  49  U.S.C. 

10505(g)  unless  the  evidence  indicates 
the  existence  of  a  corporate  affiliate  that 
will:  (1)  Continue  rail  operations;  or  (2) 
realize  significant  benefits  in  addition  to 
being  relieved  of  the  burden  of  deficit 
operations  by  its  affiliated  railroad.  See 
Docket  No.  AB-381,  et  al.,  T  and  P 
Rwy.-Aband.-in  Shawnee,  Jefferson,  and 
Atchison  Counties,  KS  (not  printed), 
served  April  27, 1993.  Because  these 
conditions  do  not  appear  to  exist  here, 
employee  protective  conditions  will  not 
be  imposed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  June  10, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  slay  that  do 
not  involve  environmental  issues,1 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 


1 A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LC.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  grounds  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 


CFR  1152.29  3  must  be  filed  by  May  21, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  June  1, 1993, 
with  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  Richard  E. 
Young,  Sidley  &  Austin,  1722  Eye 
Street,  NW.,  Washington,  DC  20006. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

WVNR  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  May  14, 1993. 
Interested  persons  my  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  May  4, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-11116  Filed  5-10-93;  8:45  am] 

BfUJNG  CODE  7036-0 t-H 


DEPARTMENT  OF  JUSTICE 
Information  Collection  Under  Review 

May  6, 1993. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 


’The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jefferson  B.  Hill  on 
(202)  395-7340  and  to  the  Department 
of  Justice’s  Clearance  Officer,  Mr.  Don 
Wolfrey,  on  (202)  514—4115  or  facsimile: 
(202)  514-1534.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 
Written  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr.  Don 
Wolfrey,  DOJ  Clearance  Officer,  SPS/ 
JMD/850  WCTR,  Department  of  Justice, 
Washington,  DC  20530. 

New  Collection 

(1)  Solicitation  of  Proposals  to 
Participate  in  a  Pilot  Immigration 
Program. 

(2)  Immigration  and  naturalization 
Service. 

(3)  One  time. 

(4)  Individuals  or  households.  State  or 
local  governments.  The  Immigration  and 
Naturalization  Service  is  seeking 
proposals  from  regional  centers  who 
wish  to  participate  in  a  Pilot 
Immigration  Program,  provided  for  by 
section  610  of  the  Appropriations  Act  of 
1993.  The  Service  will  select  regional 
center(s)  that  are  responsible  for 
promoting  economic  growth  in  a 
geographical  area. 

(5)  30  annual  responses  at  40  hours 
per  response. 

(6)  1,200  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Public  comment  on  these  items  is 

encouraged. 

Don  Wolfrey, 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  93-11112  Filed  5-10-93;  8:45  ami 
BILUNG  CODE  4416-10-M 
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Lodging  of  Consent  Decree  Pursuant 
to  Superfund  (CERCLA) 

In  accordance  with  section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C,  9622(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
April  27, 1993,  a  proposed  Consent 
Decree  in  United  States  versus  Ciba- 
Geigy  Corporation  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  North  Carolina.  This 
Consent  Decree  concerns  a  former 
pesticide  formulation  plant  located  on 
North  Carolina  Route  211  near 
Aberdeen,  North  Carolina,  and  known 
as  the  Geigy  Chemical  Corporation 
SuperfundSite.  Pursuant  to  Sections 
106  and  107(a)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Law  99-499,  42  U.S.C. 
9696  and  9507(a),  the  Complaint  in  this 
action  seeks  recovery  of  all  past  and 
future  response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site, 
and  injunctive  relief  for  the  Site, 
namely,  defendants’  performance  of  the 
permanent  remedy  selected  by  EPA  in 
its  Record  of  Decision  ("ROD”)  for  the 
Site.  The  ROD  requires  remediation  of 
soil  and  groundwater  contamination  at 
the  Site. 

Defendants  Ciba-Geigy  Corporation, 
Olin  Corporation  and  Kaiser  Aluminum 
&  Chemical  Corporation  have  agreed  in 
the  proposed  Consent  Decree  to:  (1) 
Perform  the  selected  remedy  for  the 
Site,  at  a  total  estimated  cost  ranging 
from  $2.8  to  $4.7  million,  and  (2) 
reimburse  the  United  States  for  all  of  its 
past  response  costs  incurred  at  the  Site 
($369,890.57  plus  interest),  and  all  of  its 
future  response  and  oversight  costs  at 
the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 

P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  versus  Ciba-Geigy 
Corporation  (Geigy  Chemical 
Corporation  Site),  D.J,  Ref.  90-1 1-3- 
1058. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  Middle  District  of 
North  Carolina,  L.  Richardson  Preyer 


Federal  Building,  324  West  Market 
Street,  Greensboro,  North  Carolina:  (2) 
the  U.S.  Environmental  Protection 
Agency,  Region  4,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia;  and  (3)  the 
Consent  Decree  Library,  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  (20005) 
telephone  202-624-0892.  Copies  of  the 
proposed  Decree  may  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  NW.,  4th  Floor, 
Washington,  DC  (20005).  For  a  copy  of 
the  Consent  Decree  with  attachments 
(Record  of  Decision,  Statement  of  Work 
and  Site  map)  please  enclose  a  check  for 
$  62.25  ($.25  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Library.”  For  a  copy  of  the  Consent 
Decree  without  those  attachments 
please  enclose  a  check  for  $19.75  ($.25 
per  page  reproduction  charge)  payable 
to  "Consent  Decree  Library.” 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-11028  Filed  5-10-93;  8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act  and  the  Resource  Conservation 
and  Recovery  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  and  with  section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9622(d)(2),  notice 
is  hereby  given  that  on  April  28, 1993 
the  United  States  filed  an  amended 
complaint  and  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Hampshire  a  proposed  consent 
decree  in  State  of  New  Hampshire  and 
United  States  v.  City  of  Dover,  NH,  et 
al.,  Civil  Action  No.  l:92-cv-406-M, 
which  modifies  the  proposed  consent 
decree  in  the  same  action  which  was 
lodged  with  the  District  Court  on 
August  7, 1992  and  which  reflects  the 
addition  of  two  settling  parties  to  the 
proposed  decree.  The  proposed  consent 
decree  involves  the  cleanup  and 
reimbursement  of  response  costs  in 
connection  with  the  Dover  Municipal 
Landfill  Superfund  Site  in  Dover,  New 
Hampshire.  This  settlement  is  between 
the  United  States,  the  State  of  New 
Hampshire,  and  twenty-six  responsible 
parties  at  the  Dover  Landfill  Site. 

The  agreement  requires  the  settling 
defendants  to  undertake  the  source 
control  and  groundwater  monitoring 
portions  of  the  work  set  forth  in  EPA’s 
September  1991  Record  of  Decision  for 
the  Site.  The  settlement  requires 


defendants  to  pay  $288,500  of  EPA’s 
past  response  costs,  all  future  response 
costs  incurred  by  the  United  States  in 
obtaining  access,  implementing 
institutional  controls,  undertaking 
emergency  response  activities,  and 
performing  any  work  required  of  the 
settling  defendants,  and  up  to  $370,000 
of  any  other  future  response  costs 
incurred  by  the  United  States.  The 
agreement  also  requires  defendants  to 
pay  $13,000  in  past  costs  to  the  State 
and  to  reimburse  up  to  $75,000  in  future 
response  costs  of  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  State  of  New  Hampshire 
and  United  States  v.  City  of  Dover,  NH, 
et  al.,  DOJ  Ref.  #90-11-2-735. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  55  Pleasant  Street, 
Room  439,  Concord,  New  Hampshire; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  One  Congress  Street, 
Boston,  MA;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $28.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-11032  Filed  5-10-93;  8:45  am) 
BILLING  COO€  4410-01 -M 


Lodging  of  Consent  Decree  Pursuant 
to  Superfund  (CERCLA) 

In  accordance  with  section  122(d)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended,  42  U.S.C.  9622(d),  and 
the  policy  of  the  United  States 
Department  of  Justice,  as  provided  in  28 
CFR  50.7,  notice  is  hereby  given  that  on 
April  27, 1993,  a  proposed  Consent 
Decree  in  United  States  v.  Florida  Steel 
Corporation  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Florida.  The  proposed 
Consent  Decree  concerns  Operable  Unit 
One  of  the  Florida  Steel  Corporation 
Superfund  Site  near  Indiantown, 
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Florida.  Operable  Unit  One  consists  of 
soils  contaminated  by  heavy  metals  and 
PCB’s.  Florida  Steel  Corporation  has 
owned  the  Site  since  1970.  From  1970 
until  1982,  Florida  Steel  operated  a  steel 
mill  and  metal  recycling  facility,  during 
which  operations  it  contaminated  the 
Site  with  heavy  metals,  PCB’s  and  other 
hazardous  substances.  Pursuant  to 
sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Public  Law  90-499,  42  U.S.C. 
9696  and  9607(a),  the  Complaint  in  this 
action  seeks  defendant’s  performance  of 
the  remedy  selected  by  EPA  for 
Operable  Unit  One,  as  well  as  recovery 
of  all  past  response  costs  incurred  by 
the  United  States  at  the  Site  and  of  all 
future  and  oversight  costs  to  be  incurred 
by  the  United  States  in  connection  with 
Operable  Unit  One. 

Florida  Steel  has  agreed  in  the 
proposed  Consent  Decree  to  (1)  perform 
the  remedy  selected  by  EPA  for 
Operable  Unit  One,  at  a  total  estimated 
cost  of  $7  million,  and  (2)  reimburse  the 
United  States  for  all  of  its  past  response 
costs  incurred  at  the  Site  ($330,083.77 
plus  interest),  and  all  of  its  future 
response  and  oversight  costs  incurred  in 
connection  with  Operable  Unit  One. 

The  selected  remedy  for  Operable  Unit 
One  requires  excavation  of  the 
contaminated  soils  and  either 
solidification,  treatment  or  off-site 
disposal  of  those  soils,  depending  upon 
the  nature  and  concentrations  of 
particular  contaminants. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC,  20044,  and  should 
refer  to  United  States  v.  Florida  Steel 
Corporation,  D.I.  Ref.  90-11-2-833. 

Tne  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  Office  of  the  United  States 
Attorney  for  the  Southern  District  of 
Florida,  155  South  Miami  Avenue, 
Miami,  Florida;  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  4,  345  Courtland  Street,  NE., 
Atlanta,  Georgia;  and  (3)  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  Copies  of  the  proposed 
Decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005.  For  a  copy  of  the  Consent  Decree 


with  attachments  (Record  of  Decision, 
Statement  of  Work  and  Site  map)  please 
enclose  a  check  for  $53.75  ($.25  per 
page  reproduction  charge)  payable  to 
‘‘Consent  Decree  Library.”  For  a  copy  of 
the  Consent  Decree  without  those 
attachments  please  enclose  a  check  for 
$19.25  ($.25  per  page  reproduction 
charge)  payable  to  ‘‘Consent  Decree 
Library.” 

Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-11029  Filed  5-10-93;  8:45  amj 

BILUNO  CODE  4410-01 -M 


Lodging  of  Amendment  to  Consent 
Decrees;  United  States  v.  Midwest 
Solvent  Recovery,  Inc. 

Notice  is  hereby  given  that  a  proposed 
Amendment  To  Consent  Decrees  in 
United  States  v.  Midwest  Solvent 
Recovery,  Inc.,  Civil  Action  No.  H-79- 
556,  was  lodged  on  April  29, 1993  with 
the  United  States  District  Court  for  the 
Northern  District  of  Indiana.  This  is  a 
case  under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act,  42 
U.S.C.  9601  et  seq.,  relating  to  the 
Midco  I  and  Midco  II  Facilities  in  Gary, 
Indiana.  The  proposed  Amendment  To 
Consent  Decrees  amends  three  prior 
consent  Decrees  in  this  case  to  resolve 
natural  resource  damage  claims  of  the 
United  States  Department  of  Interior 
and  State  of  Indiana  relating  to  the 
Midco  I  and  Midco  II  Facilities.  Under 
the  Amendment,  the  participating 
settling  parties  will  cause  the  Bongi 
Cartage  Property  in  Gary,  Indiana, 
which  contains  globally  rare  dune  and 
swale  habitat,  to  be  conveyed  to  the 
State  of  Indiana  through  its  Department 
of  Natural  Resources  for  the  sole 
purpose  of  restoring,  replacing,  and 
protecting  natural  resources  similar  to 
that  damaged  at  the  Midco  I  and  Midco 
II  Facilities.  The  participating  settling 
parties  will  also  pay  the  natural 
resource  trustees  $200,000.  The  United 
States  will  provide  a  covenant  not  to  sue 
the  State  of  Indiana  and  its  agencies  and 
political  subdivisions  with  respect  to 
any  preexisting  contamination  at  the 
Bongi  Cartage  Property. 

Tne  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Amendment  To  Consent  Decrees  for  30 
days  following  the  publication  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington  DC  20530,  and  should  refer 
to  United  States  v.  Midwest  Solvent 
Recovery,  Inc.,  D.  J.  Ref.  No.  90-7-1-1. 


The  proposed  Amendment  To  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  United  States  Attorney  for  the 
Northern  District  of  Indiana,  507  State 
Street,  Hammond,  Indiana  46320;  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  Amendment  To 
Consent  Decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  if  you  would  like  a 
copy  of  the  Amendment  To  Consent 
Decrees  with  all  signature  pages  and 
attachments,  please  enclose  a  check  in 
the  amount  of  $61.25  (25  cents  per  page 
for  reproduction  costs),  payable  to  the 
Consent  Decree  Library.  In  requesting  a 
copy,  if  you  would  like  a  copy  of  the 
Amendment  To  Consent  Decrees 
without  attachments  and  defendant  and 
third  party  defendant  signature  pages, 
please  enclose  a  check  in  the  amount  of 
$5.00  (25  cents  per  page  for 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-11031  Filed  5-10-93;  8:45  am] 

BILUNO  CODE  4410-01 -M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA);  United  States  v.  County 
of  Roanoke  et  al. 

In  accordance  with  Departmental 
policy,  28  GFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  County  of  Roanoke,  et 
al.,  Civil  Action  No.  93-0336-R,  was 
lodged  on  April  26, 1993,  with  the 
United  States  District  Court  for  the 
Western  District  of  Virginia. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  County 
of  Roanoke,  et  al.,  DOJ  Ref.  #90-11-2- 
819. 

The  proposed  oonsent  decree  is 
lodged  concurrently  with  filing  of  a 
complaint  alleging  claims  arising  under 
section  106  and  107  of  the 
Comprehensive  Environmental 
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Response,  Compensation,  and  Liability 
Act,  as  amended,  (“CERCLA”),  42 
U.S.C.  9606  and  9607,  in  connection 
with  the  Dixie  Caverns  Landfill 
Superfund  Site  (“Site”),  located  in 
Roanoke  County,  Virginia. 

The  Settling  Defendants  are  the 
County  of  Roanoke,  Virginia,  (“County”) 
and  Roanoke  Steel  Corporation  ("RES”). 
The  proposed  decree  obligates  Settling 
Defendants  to  perform  the  remedial 
design/remedial  action  selected  by  EPA 
in  its  Record  of  Decision  (“ROD”)  for 
the  first  operable  unit  at  the  Site.  It 
further  obligates  Settling  Defendants  to 
pay  $1,279,238.85  in  past  response  costs 
incurred  by  the  United  States  and  to  pay 
future  response  costs,  including 
oversight  costs,  associated  with  the 
implementation  of  the  remedy. 

The  selected  remedy  for  the  first 
operable  unit  requires  excavation  and 
off-site  incineration  or  treatment  of  the 
flyash.  The  proposed  decree  obligates 
the  Settling  Defendants  to  perform  the 
design  and  implementation  of  that 
remedy,  but  in  addition  permits  them  to 
submit  specified  documentation, 
including  site-specific  data,  to 
demonstrate  that  an  alternate  remedy 
involving  on-site  stabilization  and 
disposal  is  more  appropriate  at  the  Site 
under  the  remedy  selection  criteria  in 
the  statute  and  the  National 
Contingency  Plan.  If  EPA  determines 
that  in  fact  the  data  provided  by  the 
Settling  Defendants  indicates  that  the 
on-site  remedial  alternative  is  more 
appropriate  and  meets  the  requirements 
set  forth  in  the  Decree,  EPA  will 
propose  an  amendment  to  the  ROD  for 
the  first  operable  unit  at  the  Site.  If,  after 
public  notice  and  comment,  EPA 
amends  the  ROD  to  select  the  on-site 
alternative,  the  Settling  Defendants  will 
be  required  to  perform  the  on-site 
stabilization  and  disposal. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Virginia,  Region  in  Office  of  the 
Environmental  Protection  Agency,  841 
Chestnut  Street,  Philadelphia,  PA 
19107;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $21.75  (25 


cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Myles  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-11030  Filed  5-10-93;  8:45  am] 
BILUNG  CODE  441 0-01 -M 


Drug  Enforcement  Administration 

Controlled  Substances:  Proposed  1993 
Aggregate  Production  Quota  for 
Noroxymorphone 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  a  proposed  1993 
aggregate  production  quota. 


SUMMARY:  This  notice  proposes  a  1993 
aggregate  production  quota  for 
noroxymorphone,  a  Schedule  II 
controlled  substance. 

DATES:  Comments  or  objections  must  be 
received  on  or  before  June  10, 1993. 

ADDRESSES:  Send  comments  or 
objections  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attn:  DEA  Federal  Register 
Representative/CCR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 

(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substences  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations. 

An  application  has  been  made  for  a 
manufacturing  quota  for  the  Schedule  II 
controlled  substance,  noroxymorphone. 
Based  on  a  review  of  this  application 
and  other  information  available  to  the 
DEA,  the  Administrator  of  the  DEA, 
under  the  authority  vested  in  the 
Attorney  General  by  section  306  of  the 
Controlled  Substances  Act  of  1970  (21 
U.S.C.  826)  and  delegated  to  the 
Administrator  by  §  0.100  of  title  28  of 
the  Code  of  Federal  Regulations,  hereby 
proposes  the  1993  aggregate  production 
quota  for  noroxymorphone,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


Proposed 

Basic  class 

1993  aggre¬ 
gate  produc- 

bon  quota 

~ 

(grams) 

Noroxymorphone  . 

150,000 

All  interested  persons  are  invited  to 
submit  comments  or  objections,  in 
writing,  regarding  this  proposal. 
Comments  and  objections  should  be 
submitted  in  quintuplicate  to  the 
Administrator,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative,  and  must  be  received  by 
June  10, 1993.  If  a  person  believes  that 
one  or  more  issues  raised  by  him 
warrant  a  hearing,  he  should  so  state 
and  summarize  the  reasons  for  his 
belief. 

In  the  event  that  comments  or 
objections  to  this  proposal  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Purusant  to  sections  (3)(c)(3)  and 
(3)(e)(2)(C)  of  Executive  Order  12291, 
the  Director  of  the  Office  of 
Management  and  Budget  has  been 
consulted  with  respect  to  these 
proceedings. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  that 
this  matter  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  Administrator  hereby  certifies 
that  this  matter  will  have  no  significant 
impact  upon  small  businesses  or  other 
entities  within  the  meaning  and  intent 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  production  quotas  for  Schedules 
I  and  II  controlled  substances  is 
mandated  by  law  and  by  international 
commitments  of  the  United  States.  Such 
quotas  impact  predominantly  upon 
major  manufacturers  of  the  affected 
controlled  substances. 

Dated:  March  9. 1993. 

Robert  C  Bonner, 

Administrator  of  Drug  Enforcement. 

(FR  Doc.  93-11034  Filed  5-10-93;  8:45  amj 
BILLING  CODE  4410-M-M 
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Federal  Bureau  of  Investigation 

National  Crime  Information  Center 
Advisory  Policy  Board;  Meeting 

Tbe  National  Crime  Information 
Center  (NCIC)  Advisory  Policy  Board 
will  meet  on  June  3-4, 1993,  from  9  a.m. 
until  5  p.m.,  at  the  Sheraton  Society  Hill 
Hotel,  One  Dock  Street,  Philadelphia, 
Pennsylvania,  telephone  215-238-6000, 
to  formulate  recommendations  to  the 
Director,  Federal  Bureau  of  Investigation 
(FBI)  on  the  security,  policy,  and 
operation  of  NCIC  and  related  systems. 

The  topics  to  be  discussed  will 
include  the  progress  of  the  NCIC  2000 
project,  the  status  of  the  reorganization 
of  the  FBI  criminal  justice  information 
services,  reorganization  of  the  advisory 
groups  process,  a  proposal  for  an  NCIC 
Gang  File,  and  other  operational 
matters. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  may  file  a 
written  statement  concerning  NCIC  or 
related  matters  with  the  Board  before  or 
after  the  meeting.  Anyone  wishing  to 
address  this  session  of  the  meeting 
should  notify  the  Committee 
Management  Liaison  Officer,  Mr.  David 
F.  Nemecek,  Federal  Bureau 
Investigation  (FBI),  at  least  24  hours 
prior  to  the  6tart  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
cable,  or  a  hand-delivered  note.  It 
should  contain  the  requestor’s  name, 
and  corporate  designation,  consumer 
affiliation,  or  Government  designation, 
along  with  a  short  statement  describing 
the  topic  to  be  addressed.  A  nonmember 
requestor  will  be  allowed  not  more  than 
15  minutes  to  present  a  topic,  except 
with  the  special  approval  of  the 
Chairman  of  the  Board. 

Inquiries  may  be  addressed  by  Mr. 
David  F.  Nemecek,  Inspector-Deputy 
Assistant  Director,  CJIS  Division,  FBI, 
10th  and  Pennsylvania  Avenue, 
Washington,  DC  20535,  telephone  (202) 
324-8920. 

Dated:  May  6, 1993. 

David  F.  Nemecek, 

Inspector-Deputy  Assistant  Director, 
Designated  Federal  Employee. 

[FR  Doc.  93-11123  Filed  5-10-93;  8:45  am) 
StUMO  coot  4410-02-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (93-036)] 

NASA  Advisory  Council  (NAC)  Task 
Fores  on  National  Facilities; 
Aeronautics  R&D  Facilities  Task 
Group;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC  Task  Force  on  National  Facilities, 
Aeronautics  R&D  Facilities  Task  Group. 
DATES:  May  24, 1993,  8  a.m.  to  4:30 
p.m.;  and  May  25, 1993,  8  a.m.  to  4:30 
p.m. 

ADDRESSES:  Matrix  Corporation,  2011 
Crystal  Drive,  Crystal  Park  One.  suite 
111,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  McKinney,  National 
Aeronautics  and  Space  Administration, 
Langley  Research  Center,  Hampton,  VA 
23681  (804/864-8686). 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Facility  Working  Group  Reports 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  May  5, 1993. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  93-11141  Filed  5-10-93;  8:45  ami 
BILLING  coot  751 0-01 -M 


[Notice  (93-03)1 

NASA  Advisory  Council;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council. 
DATES:  June  2, 1993,  9  a.m.  to  5  pjn.; 
and  June  3, 1993, 8:30  a.m.  to  noon. 
ADORESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Ninth  Floor,  Room  9H40,  300  E 
Street  SW.,  Washington,  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  K.  Kraemer,  Code  JC,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0791. 
SUPPLEMENTARY  ^FORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Recent  Senior  Appointments  and 
Organizational  Changes 
— Budget  and  Congressional  Update 
— Space  Station  Redesign 
— Other  Program  Highlights 
— Task  force  and  Committee  Reports 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  May  5, 1993. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  93-11142  Filed  5-10-93;  8:45  ami 
BILUNO  COM  7510-01 -M 

_ * _ 

[Notice  (93-038)] 

NASA  Advisory  Council;  Space 
Science  and  Applications  Advisory 
Committee;  Space  Physics 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 

L.  92-463,  the  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Space  Physics 
Subcommittee. 

DATES:  June  9, 1993,  8  a.m.  to  5  p.m.; 
and  June  10-11, 1993, 8  a.m.  to  5  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-5, 

300  E  Street,  SW.,  Washington,  DC 
20546;  and  National  Aeronautics  and 
Space  Administration,  room  MIG-7,  300 
E  Street,  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  George  Withbroe,  Code  SS,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1544. 
SUPPLEMENTARY  ^FORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Space  Physics  Division  Overview: 
Budget,  (ingoing  Program,  Future 
Activities 

— Program  Reports  for  Magnetospheres, 
Cosmic  and  Heliospheric  Physics, 
Solar  Physics,  and  Ionosphere- 
Thermosphere-Mesosphere 
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— Space  Physics  Research  and  Analysis 
Program 

— Space  Physics  Mission  Operations 
and  Data  Analysis 
— Strategic  Planning 
— Discussion  and  Writing  Groups 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dan  alee  Green, 

Chief,  Management  Controls  Office,  National 
Aeronautics  and  Space  Administration. 

[FR  Doc.  93-11143  Filed  5-10-93;  8:45  am) 
BILLING  CODE  7510-01 -M 


NATIONAL  COMMISSION  ON  JUDICIAL 
DISCIPLINE  AND  REMOVAL 

Public  Meeting 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  May  20  and  21, 
1993,  in  Washington  DC.  On  May  20, 
the  first  session  of  the  meeting  will 
convene  at  9:30  a.m.  and  adjourn  at 
approximately  12:30  p.m.,  and  the 
second  session  of  the  meeting  will 
convene  at  1:30  p.m.  and  adjourn  at 
approximately  5:00  p.m.  On  May  21,  the 
third  session  of  the  meeting  will 
convene  at  9:30  a.m.  and  adjourn  at 
approximately  12:30  p.m,  and  the  fourth 
session  of  the  meeting  will  convene  at 
1:30  p.m.  and  adjourn  at  approximately 
5:00  p.m.  All  four  sessions  of  the 
meeting  will  be  held  in  the  Main 
Conference  Room  of  the  Federal 
Judiciary  Building  at  One  Columbus 
Circle,  NE. 

Authority:  This  public  meeting  will  be  the 
tenth  meeting  for  the  National  Commission, 
a  body  composed  of  thirteen  members 
appointed  by  the  Speaker  of  the  House,  the 
President,  the  President  pro  tern  of  the 
Senate,  the  Chief  Justice  of  the  United  States 
and  the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established  by 
Public  Law  101-650  (Title  IV),  is  assigned 
three  statutory  duties.  The  first  is  to 
investigate  and  study  the  problems  and 
issues  involved  in  the  tenure  (including 
discipline  and  removal)  of  Article  Ill 
(appointed  to  serve  for  life)  Federal  judges. 
The  second  is  to  evaluate  the  advisability  of 
proposing  alternatives  to  current 
arrangements  with  respect  to  such  problems 
and  issues,  Including  alternatives  for  the 
discipline  and  removal  of  Federal  judges  that 
would  require  constitutional  amendments. 


Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the  Congress, 
the  Chief  Justice,  and  the  President  setting 
forth  a  detailed  statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission’s  final  report  is  August  1, 1993. 
The  Commission  is  not  authorized  to 
consider  specific  complaints  against  Federal 
judges. 

Ordinarily  the  provisions  of  the  Federal 
Advisory  Committee  Act  are  not  applicable 
to  legislative  or  judicial  agencies. 

Nonetheless,  since  the  Commission  is 
composed  of  representatives  of  all  three 
branches  of  the  Federal  government,  a  good 
faith  commitment  to  open  meetings  is 
incorporated  in  the  Commission’s  By-laws. 

STATUS:  All  four  sessions  of  the  meeting 
will  be  open  to  the  public.  A  portion  of 
any  session  of  the  meeting  may  be  held 
in  executive  session  to  consider 
administrative  matters  involving 
privacy  interests. 

MATTERS  TO  BE  CONSIDERED:  This 
meeting  will  be  the  third  in  a  series  of 
Commission  meetings  designed  to 
consider  proposed  recommendations  for 
legislative  or  administrative  action 
which  may  be  incorporated  into  the 
Commission’s  final  report. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION  CONTACT: 

Contact  Michael  J.  Remington  or 
William  J.  Weller  at  the  National 
Commission  on  Judicial  Discipline  and 
Removal,  suite  690,  2100  Pennsylvania 
Ave,  NW.,  Washington  DC,  20037-3202; 
or  call  (202J-254— 8169. 

SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 

William  J.  Weller, 

Deputy  Director. 

[FR  Doc.  93-11119  Filed  5-10-93;  8:45  am] 

BILLING  CODE  M20-OB-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 

ACTION:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June 
10, 1993. 

ADDRESSES:  Send  comments  to  Mr. 

Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202- 
0395-7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O’Brien,  National  Endowment  for  the 
Arts,  Administrative  Services  Division, 
room  203, 1100  Pennsylvania  Avenue, 
NW..  Washington,  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Judith  E.  O’Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401). 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title 
of  the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  FY  94  State  and  Regional 
Program  Arts  in  Underserved 
Communities  Application  Guidelines. 
Frequency  of  Collection:  Annually. 
Respondents:  State  arts  agencies. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  state  arts  agencies  that  apply  for 
funding  in  the  State  and  Regional 
Program.  This  information  is  necessary 
for  the  accurate,  fair  and  thorough 
consideration  of  competing  proposal  in 
the  review  process. 

Estimated  Number  of  Respondents: 
33. 

Average  Burden  Hours  Per  Response: 
19.5 

Total  Estimated  Burden:  645. 

Judith  E.  O’Brien, 

Management  Analyst,  Administrative 
Services  Division,  National  Endowment  for 
the  Arts. 

[FR  Doc.  93-11132  Filed  5-10-93;  8:45  ami 
BILUNG  CODE  TS37-01-M 
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Federal  Council  on  the  Arte  end  the 
Humanitiee;  Arte  and  Artifacta 
Indemnity  Panel  Advlaory  Committee; 
Notice  of  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  Arts  and 
Artifacts  Indemnity  Panel  of  the  Federal 
Council  on  the  Arts  and  the  Humanities 
will  be  held  at  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
in  room  714,  from  9  a.m.  to  5  p.m.  on 
Thursday,  May  27, 1993. 

The  purpose  of  the  meeting  is  to 
review  applications  for  Certificates  of 
Indemnity  submitted  to  the  Federal 
Council  on  the  Arts  and  the  Humanities 
for  exhibitions  beginning  after  July  1, 
1993. 

Because  the  proposed  meeting  will 
consider  financial  and  commercial  data 
and  because  it  is  important  to  keep 
values  of  objects,  methods  of 
transportation  and  security  measures 
confidential,  pursuant  to  the  authority 
granted  me  by  the  Chairman’s 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings,  dated 
September  9, 1991, 1  have  determined 
that  the  meeting  would  fall  within 
exemptions  (4)  and  (9)  of  5  U.S.C.  552b 
and  that  it  is  essential  to  close  the 
meeting  to  protect  the  free  exchange  of 
views  and  to  avoid  interference  with  the 
operations  of  the  Committee. 

It  is  suggested  that  those  desiring 
more  specific  information  contact  the 
Advisory  Committee  Management 
Officer,  David  Fisher,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  or  call  202/786- 
0322. 

David  Fisher, 

Advisory  Committee,  Management  Officer. 
(FR  Doc.  93-11020  Filed  5-10-93;  8:45  am] 
BILUNG  CODE  7SM-W-M 


Cancellation  of  Meetings  for 
Humanities  Panel 

The  Humanities  Panel  meetings 
scheduled  for  May  19,  21  and  27, 1993, 
and  published  in  the  Federal  Register 
on  April  15, 1993,  at  pages  19690-91, 
have  been  cancelled.  The  May  19, 1993 
panel  was  to  review  applications  in 
Higher  Education  and  the  May  21  and 
27, 1993  panels  were  to  review 
applications  in  Leadership  Opportunity 
in  Science  and  Humanities,  submitted 
to  the  Division  of  Education  Programs. 
David  C  Fisher, 

Advisory  Committee  Mangement  Officer. 

[FR  Doc.  93-11124  Filed  5-10-93;  8:45  am) 

BIUJNO  COO£  7596-01 -tt 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Meeting  on  the  Remediation  of 
the  Former  Defense  Logistics  Agency 
Property  In  Anne  Arundel  County,  MD 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  inform  the 
public  of  a  meeting  to  discuss  the 
remediation  of  the  former  Defense 
Logistics  Agency  (DLA)  property  in 
Curtis  Bay,  Maryland.  The  property 
contains  spotty  thorium  contamination 
from  past  operations  at  the  DLA  facility 
at  Curtis  Bay,  Maryland.  Interested 
individuals  are  invited  to  attend  a 
public  meeting  about  the  status  and 
future  remediation  plans  for  this 
property  with  officials  from  the  Nuclear 
Regulatory  Commission,  the  Defense 
Logistics  Agency,  the  State  of  Maryland 
and  Anne  Arundel  County.  The  meeting 
will  be  held  on  May  24, 1993,  in  the 
auditorium  of  the  North  County  High 
School,  415  Andover  Road,  Linthicum, 
MD  21090  from  7:30  p.m.  until  10  p.m. 
BACKGROUND:  The  Curtis  Bay  site  is 
located  in  a  southern  suburb  of 
Baltimore  in  an  industrialized  area  of 
Anne  Arundel  County,  MD.  The  site 
encompasses  approximately  87  acres  of 
open  land  and  ten  abandoned 
warehouses.  The  warehouses  were 
formerly  used  to  store  the  radioactive 
material  thorium.  Thorium 
contamination  exists  in  limited  areas  on 
the  floors  and  in  soil  beneath  and/or 
adjacent  to  the  former  warehouses. 

Beginning  in  the  late  1960's,  the 
General  Services  Administration  (GSA) 
stored  thorium  nitrate  (ThNQj  in  fiber 
and  steel  drums  at  the  Curtis  Bay  Depot 
under  Atomic  Energy  Commission 
License  No.  STC-133,  as  part  of  the 
National  Defense  Stockpile.  In  1977, 
GSA  notified  NRC  of  its  intention  to 
excess  the  empty  warehouses  as  part  of 
a  sale  of  government  land  and  buildings. 
Nine  of  these  buildings  (M-421  through 
M-424  and  L— 421  through  L-425)  are 
on  land  that  was  sold,  and  then 
transferred,  to  Anne  Arundel  County, 
Maryland  in  the  late  1970’s  and  early 
1980’s.  In  1988,  National  Defense 
Stockpile  responsibility  was  transferred 
to  the  Defense  Logistics  Agency  (DLA). 

The  warehouses  were  constructed 
during  World  War  I  and  are  in  an 
advanced  state  of  deterioration.  The 
interior  surfaces  of  the  warehouses  are 
of  tongue  and  groove  wood  construction 
and  exterior  walls  are  covered  with 
corrugated  asbestos  siding.  Each 
warehouse  contains  approximately  300 
m2  of  floors  pace.  Brick  pillars  and 


wooden  beams  support  the  warehouses, 
creating  a  crawlspace  under  each 
building. 

A  1977  survey  of  the  warehouses  by 
NRC  identified  residual  contamination 
in  the  tongue  and  groove  joints  of  the 
wood  flooring  of  several  warehouses. 
Remediation  activities  in  1977  by  GSA 
included  the  removal  of  portions  of 
floors  and  walls  as  well  as  portions  of 
subfloor  beams  and  joists.  Results  of  the 
NRC  confirmatory  survey  of  the 
buildings  indicated  that  fixed  residual 
contamination  was  less  than  applicable 
NRC  criteria  at  the  time.  These  criteria 
were  17  Bq/100  cm2  (1,000  dpm/100 
cm2)  for  alpha  contamination  and  less 
than  2.0E-4  cGy/hr  (0.2  m rad/hr)  for 
beta-gamma  contamination.  Smear 
samples  indicated  that  removable 
contamination  levels  were  less  than  3 
Bq/100  cm2  (200  dpm/100  cm2).  In  1977 
soil  contamination  guidelines  did  not 
exist.  Soil  analysis  at  that  time  indicated 
that  thorium  contamination  was  present 
in  the  soil  in  excess  of  3.7E-01  Bq/g  (10 
pCi/g)  under  buildings  L-412,  L-413,  L- 
414,  M-421,  M-422  and  M-423. 

In  1992  local  residents  raised 
concerns  about  potential  residual 
contamination  at  the  site.  In  response, 
NRC  conducted  a  radiological  survey  of 
the  warehouses  and  adjacent  land  to 
determine  the  current  radiological  status 
of  the  site.  The  survey  revealed  surface 
contamination  levels  exceeding  the 
current  NRC  guidelines  in  8  of  9 
buildings.  Removable  activity  levels 
above  current  criteria  (200  dpm/100 
cm2)  were  observed  in  Buildings  M-421 
and  M-422.  Concentrations  for  thorium 
exceeded  the  current  criteria  of  10  pCi/ 
g  (soil)  at  27  locations  ad je  cent  to  or 
beneath  the  former  warehouses.  At  15  of 
these  locations,  subsurface  soil  also 
exceeded  applicable  criteria  for 
thorium.  The  buildings  are  clad  in 
asbestos  which  may  be  determined  to  be 
a  toxic  material  and  subject  to 
regulation  by  the  Maryland  Department 
of  the  Environment.  In  addition, 
portions  of  the  soil  near  the  buildings 
may  contain  heavy  metal 
contamination. 

Currently,  the  land  and  buildings  are 
owned  by  Anne  Arundel  County,  MD. 
DLA  has  agreed  that  they  will  be  the 
lead  agency  for  remediating  the  site. 
DLA  and  Anne  Arundel  County  are 
currently  discussing  responsibility  for 
removing  the  building  walls  and  roofs 
prior  to  DLA  beginning  remedial 
activities  to  address  radioactive 
contamination. 

The  site  does  not  pose  an  immediate 
threat  to  the  public  health  and  safety. 
The  1992  survey  revealed 
concentrations  of  total  thorium  in  the 
soil  ranging  from  background  levels  up 
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to  about  23.7  Bq/g  (640  pCi/g).  This 
same  survey  found  the  maximum 
exposure  rate  at  the  highest  soil 
concentration  location  was  7.2E-15  C / 
kg/hr  (28  pR/hr)  above  background  at 
one  meter  above  the  soil  surface.  If  an 
individual  worked  outside  on  the  site,  at 
the  point  of  maximum  exposure,  for  an 
entire  year  (2000  hours),  die  person 
would  receive  about  .56  mSv  (56  mrem) 
attributable  to  thorium  at  the  site  from 
past  operations,  which  is  below  the 
maximum  acceptable  public  dose  limit 
of  1  mSv/yr  (100  mrem/yr)  contained  in 
NRC’s  regulations  (10  CFR  part  20). 
CONDUCT  OF  THE  MEETING:  The  NRC  will 
conduct  a  public  meeting  on  May  24, 
1993,  in  the  auditorium  of  the  North 
County  High  School  located  at  415 
Andover  Road,  Linthicum,  MD  to 
discuss  the  status  and  plans  for 
remediation  of  this  property.  The 
meeting  will  begin  at  7:30  p.m.  and  end 
at  10  p.m. 

The  meeting  will  consist  of  short 
presentations  by  officials  from  NRC, 
DLA,  the  State  of  Maryland  and  Anne 
Arundel  County  on  the  status  of  the  site 
and  remedial  activities  that  will  be 
undertaken  at  the  site.  Following  these 
presentations,  representatives  of  the 
agencies  will  answer  questions  from 
members  of  the  public. 

If  a  large  public  turnout  warrants,  the 
Agencies  may  need  to  limit  the  time 
available  for  individual  comments  or 
questions.  In  addition,  the  meeting  may 
be  adjourned  before  10  p.m.  based  on 
participant  interest  In  order  for  the 
Agencies  to  adequately  prepare  for  the 
meeting,  individuals  that  plan  on 
attending  are  requested  to  contact 
Dominick  A.  Orlando,  Project  Manager. 

Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  at  (301)  504-2566. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominick  A.  Orlando,  Project  Manager, 
Division  of  Low-Level  Waste 
Management  and  Decommissioning, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2566. 

Dated  at  Rockville,  MD  this  30th  day  of 
April.  1993. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

John  H.  Austin, 

Chief,  Decommissioning  and  Regulatory 
Issues  Branch,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
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Order  Prohibiting  Involvement  in 
Certain  NRC-Ucensed  Activities 
(Effective  Immediately) 

I 

Richard  J.  Gardeeki  was  recently 
employed  by  Allied-Signal,  Inc., 
Metropolis,  Illinois.  Allied-Signal,  Inc. 
(Licensee)  holds  License  No.  SUB-526 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  40.  The  license 
authorizes  possession  and  conversion  of 
uranium  in  accordance  with  the 
conditions  specified  therein.  Mr. 
Gardeeki  was  employed  by  the  Licensee 
bom  about  June  1991  through  December 
1992  in  the  position  of  Assistant  Health 
Physicist,  with  responsibilities 
involving  compliance  with  NRC 
requirements  for  radiation  protection. 
Under  the  Licensee's  organization  and 
qualifications  requirements,  as  specified 
in  License  Condition  No.  9,  an  Assistant 
Health  Physicist  is  required  to  hold  a 
bachelor’s  degree.  Failure  to  have  a 
bachelor’s  degree  holder  in  that  position 
constitutes  a  violation  of  License 
Condition  No.  9. 

II 

On  October  5-7, 1992,  an  inspection 
was  conducted  at  the  Licensee’s  facility 
at  Metropolis,  Illinois,  as  a  result  of 
concerns  raised  within  the  NRC  staff  as 
to  the  education  and  experience  of 
Richard  J.  Gardeeki.  As  a  result  of 
information  developed  in  that 
inspection,  an  investigation  was 
conducted  in  November  and  December 
1992  by  the  Office  of  Investigations  (OI). 
The  inspection  and  investigation 
revealed  that  Mr.  Gardeeki 
intermittently  took  courses  at  the 
University  of  Delaware  between  1962 
and  1967  and  in  1978,  but  did  not 
accumulate  sufficient  credits  to  earn  a 
bachelor’s  degree.  While  employed  at 
the  University  of  Delaware  between 
1977  and  1981,  Mr.  Gardeeki  prepared 
a  transcript  that  falsely  reflected 
sufficient  hours  of  credit  at  that 
University  to  entitle  him  to  a  Bachelor 
of  Science  degree. 

Mr.  Gardeeki  subsequently  used  the 
false  transcript  to  obtain  employment  at 
the  University  of  Nebraska  in  about 
1983,  at  Westinghouse  Radiological 
Services  Division  in  about  1985,  at 
Environmental  Testing  Inc.,  in  1988, 
and  at  the  Licensee  in  about  June  1991. 
In  each  of  these  positions,  Mr.  Gardeeki 
was  involved  in  activities  licensed  by 
the  NRC  or  an  Agreement  State, 
pursuant  to  an  agreement  with  the  NRC 
under  section  274  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 


In  addition,  Mr.  Gardeeki  obtained 
employment  as  a  Radiation  Specialist  at 
the  NRC  in  1987  by  submitting  a 
Standard  Form  171  (SF171), 

Application  for  Federal  Employment, 
which  contained  the  same  false 
information  regarding  a  bachelor’s 
degree  at  the  University  of  Delaware.  He 
was  allowed  to  resign  his  NRC 
employment  following  identification  of 
the  falsehood.  Also,  during  the  OI 
investigation,  he  admitted  that  he  had 
provided  false  information  to  the  NRC 
regarding  prior  employment  by  General 
Dynamics  in  Denver,  Colorado. 

Further,  in  a  transcribed  sworn 
statement  on  December  l,  1992,  Mr. 
Gardeeki  deliberately  provided  false 
information  to  OI  investigators  when  he 
stated  that  he  graduated  horn  the 
University  of  Delaware  in  1961.  When 
asked  about  the  University  records 
indicating  that  he  had  not  received  a 
degree,  Mr.  Gardeeki  fabricated  a  story 
about  the  University  having  mixed  his 
record  with  that  of  his  brother.  He  also 
deliberately  provided  false  information 
as  to  the  accuracy  of  the  University  of 
Delaware  transcript  that  he  had 
submitted  to  the  Licensee.  In  a 
transcribed,  sworn  statement  to  OI 
investigators  on  December  14, 1992,  Mr. 
Gardeeki  admitted  that  he  had  provided 
false  information  in  his  swom 
statements  previously  given  to  OI 
investigators  on  December  1, 1992, 
concerning  his  academic  record  and 
applications  for  employment. 

Ill 

Based  on  the  above,  Mr.  Gardeeki 
engaged  in  deliberate  misconduct, 
which  through  his  employment  (from 
about  June  1991  through  December 
1992)  in  a  position  with  educational 
requirements  that  Mr.  Gardeeki  did  not 
meet,  caused  the  Licensee  to  be  in 
violation  of  the  organization  and 
qualifications  requirements  of  License 
Condition  No.  9.  This  is  a  violation  of 
10  CFR  40.10.  Mr.  Gardeeki  also 
deliberately  provided  to  NRC 
investigators  information  that  he  knew 
to  be  inaccurate  and  was  in  some 
respects  material  to  the  NRC  which  also 
constitutes  a  violation  of  10  CFR  40.10. 
As  an  Assistant  Health  Physicist  for  the 
Licensee,  Mr.  Gardeeki  was  responsible 
for  performance  of  required  surveys  and 
keeping  of  required  records,  all  of  which 
provide  evidence  of  compliance  with 
Commission  requirements.  The  NRC 
must  be  able  to  rely  on  the  Licensee  and 
its  employees  to  comply  with  NRC 
requirements,  including  the  requirement 
to  provide  information  and  maintain 
records  that  are  complete  and  accurate 
in  all  material  respects.  Mr.  Gardeeki 's 
deliberate  actions  in  causing  this 
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Licensee  to  be  in  violation  of  License 
Condition  No.  9,  a  violation  of  10  CFR 
40.10,  and  his  violation  of  10  CFR  40.10 
caused  by  his  deliberate 
misrepresentations  to  the  NRC  have 
raised  serious  doubt  as  to  whether  he 
can  be  relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  the  NRC  or 
to  an  employer.  Mr.  Gardecki’s 
misconduct  (repeated  on  several 
occasions  over  several  years  with 
several  employers)  caused  this  Licensee 
to  violate  a  Commission  requirement; 
and  his  false  statements  to  Commission 
officials  demonstrate  conduct  that 
cannot  and  will  not  be  tolerated. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  in  NRC  jurisdiction  can  be 
conducted  in  compliance  with  the 
Commission’s  requirements  and  that  the 
health  and  safety  of  the  public  will  be 
protected,  if  Mr.  Gardecki  were 
permitted  at  this  time  to  be  named  as  a 
Radiation  Safety  Officer  (RSO)  on  an 
NRC  license  or  permitted  to  supervise 
licensed  activities  (i.e.,  being 
responsible  in  any  respect  for  any 
individual’s  performance  of  any 
licensed  activities)  for  an  NRC  licensee 
or  an  Agreement  State  licensee  while 
conducting  licensed  activities  in  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 
Therefore,  the  public  health,  safety  and 
interest  require  that  Mr.  Gardecki  be 
prohibited  from  being  named  on  an  NRC 
license  as  an  RSO  or  from  supervising 
licensed  activities  (i.e.,  being 
responsible  in  any  respect  for  any 
individual’s  performance  of  any 
licensed  activities)  for  an  NRC  licensee 
or  an  Agreement  State  licensee  while 
conducting  licensed  activities  in  NRC 
jurisdiction  pursuant  to  10  CFR  150.20 
for  a  period  of  five  years  from  the  date 
of  this  Order.  In  addition,  for  the  same 
period,  Mr.  Gardecki  is  required  to  give 
notice  of  the  existence  of  this  Order  to 
a  prospective  employer  engaged  in 
licensed  activities,  described  below 
(Section  IV,  paragraph  2),  to  assure  that 
such  employer  is  aware  of  Mr. 

Gardecki's  previous  history.  Mr. 

Gardecki  is  also  required  to  notify  the 
NRC  of  his  employment  by  any  person 
engaged  in  licensed  activities,  described 
below  (Section  IV,  paragraph  2),  so  that 
appropriate  inspections  can  be 
performed.  Furthermore,  pursuant  to  10 
CFR  2.202, 1  find  that  the  significance  of 
the  conduct  described  above  is  such  that 
the  public  health,  safety  and  interest 
require  that  this  Order  be  immediately 
effective. 

Accordingly,  pursuant  to  sections  61, 
81. 103, 161b,  161i,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 


CFR  2.202, 10  CFR  40.10,  and  10  CFR 
150.20,  it  is  hereby  ordered,  effective 
immediately,  that: 

1.  Richard  J.  Gardecki  is  prohibited 
for  five  years  from  the  date  of  this  Order 
from  being  named  on  an  NRC  license  as 
a  Radiation  Safety  Officer  or  from 
supervising  licensed  activities  (i.e., 
being  responsible  in  any  respect  for  any 
individual’s  performance  of  any 
licensed  activities)  for  an  NRC  licensee 
or  an  agreement  state  licensee  while 
conducting  licensed  activities  in  NRC 
jurisdiction  pursuant  to  10  CFR  150.20. 

2.  Should  Richard  J.  Gardecki  seek 
employment  with  any  person  engaged 
in  licensed  activities  during  the  five 
year  period  from  the  date  of  this  Order, 
Mr.  Gardecki  shall  provide  a  copy  of 
this  Order  to  such  person  at  the  time 
Mr.  Gardecki  is  soliciting  or  negotiating 
employment  so  that  the  person  is  aware 
of  the  Order  prior  to  making  an  , 
employment  decision.  For  the  purposes 
of  this  paragraph  licensed  activities 
include  licensed  activities  of  (1)  an  NRC 
licensee,  (2)  an  Agreement  State 
licensee  conducting  licensed  activities 
in  NRC  jurisdiction  pursuant  to  10  CFR 
150.20,  and  (3)  an  Agreement  State 
licensee  involved  in  distribution  of 
products  that  are  subject  to  NRC 
jurisdiction. 

3.  For  a  five  year  period  from  the  date 
of  this  Order,  Richard  J.  Gardecki  shall 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
the  name,  address,  and  telephone 
number  of  the  employer,  within  72 
hours  of  his  acceptance  of  an 
employment  offer,  involving  licensed 
activities  described  in  paragraph  2, 
above. 

The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Gardecki  of  good 
cause. 

V 

In  accordance  with  10  CFR  2.202, 
Richard  J.  Gardecki  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  The  answer  may  consent  to  this 
Order.  Unless  the  answer  consents  to 
this  Order,  the  answer  shall,  in  writing 
and  under  oath  or  affirmation, 
specifically  admit  or  deny  each 
allegation  or  charge  made  in  this  Order 
and  shall  set  forth  the  matters  of  fact 
and  law  on  which  Richard  J.  Gardecki 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 


submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  III,  799  Roosevelt  Rd.,  Glen 
Ellyn,  IL  60137,  and  to  Richard  J. 
Gardecki,  if  the  answer  or  hearing 
request  is  by  a  person  other  than 
Richard  J.  Gardecki.  If  a  person  other 
than  Richard  J.  Gardecki  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Richard  J. 
Gardecki  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
Richard  J.  Gardecki,  or  any  other  person 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  TV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
Order. 

Dated  at  Rockville,  Maryland  this  4th  day 
of  May  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

(FR  Doc.  93-11079  Filed  5-10-93;  8:45  am] 
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Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Affairs, 
Washington,  DC  20549. 

Proposed  Revisions 

Form  F-2— File  No.  270-250 
Form  F-9 — File  No.  270-333 
Form  F-10— File  No.  270-334 
Form  40-F— File  No.  270-335 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
revisions  to  rules,  regulations  and  forms 
relating  to  amendments  to  the 
multijurisdictional  disclosure  system 
(MJDS)  with  Canada.  The  proposed 
revisions  will  affect  the  burden  hours 
associated  with  the  forms  listed  below: 

Form  F-2  is  available  to  foreign 
private  issuers  for  registration  of 
securities  under  the  Securities  Act  of 
1993  (Securities  Act).  Form  F-2  affects 
approximately  four  filers  and  results  in 
860  burden  hours. 

Form  F-9  is  available  to  foreign 
private  issuers  incorporated  or 
organized  under  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Act.  Form  F-9  affects 
approximately  210  filers  and  results  in 
two  burden  hours. 

Form  F-10  is  available  to  foreign 
private  issuers  incorporated  or 
organized  under  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Act.  Form  F-10  affects 
approximately  210  filers  and  results  in 
two  burden  hours. 

Form  F-40  is  available  to  foreign 
private  issuers  incorporated  or 
organized  under  the  laws  of  Canada  for 
registration  of  securities  under  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act)  and  for  filing  annual 
reports  under  the  Exchange  Act.  Form 
40-F  affects  approximately  320  filers 
and  results  in  two  burden  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Gary  Waxman  at  the  address 
below.  Any  comments  concerning  the 
accuracy  of  the  estimated  burden  hours 
for  compliance  with  Commission  rules 
and  forms  should  be  directed  to  John  J. 
Lane,  Associate  Executive  Director, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549  and  Gary  Waxman,  (PRA  Project 


Nos.  3235-0257,  3235-0377.  3235-0380 
and  3235-0381)  Clearance  Officer, 
Office  of  Management  and  Budget,  room 
3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  April  30, 1993. 

Johathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11104  Filed  5-10-93;  8:45  am] 
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Self-Regulatory  Organization*; 
Application*  for  Unlisted  Trading 
Privilege*  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

May  5. 1993. 

The  above  named  national  securities 
exchange  had  filed  applications  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  pursuant 
to  section  12(f)(1)(B)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunder  for  unlisted  trading 
privileges  in  the  following  securities: 
ACM  Municipal  Securities  Income  Fund 
Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-10646) 

APTAR  Group,  Inc. 

Common  Stock.  $.01  Par  Value  (File 
No.  7-10647) 

Bankers  Life  Holding  Co. 

Common  Stock,  $.001  Par  Value  (File 
No.  7-10648) 

Dr.  Pepper/Seven  Up 

Preferred  Stock,  $.01  Par  Value  (File 
No.  7-10649) 

Geon  Company 

Common  Stock,  $.01  Par  Value  (File 
No.  7-10650) 

Municipal  Advantage  Fund,  Inc. 

Common  Stock,  $.001  Par  Value  (File 
No.  7-10651) 

Spectrum  Signal  Processing  Corp. 

Common  Stock,  No  Par  Value  (File 
No.  7-10652) 

Minivest  Fund  II 

Common  Stock,  $.10  Par  Value  (File 
No.  7-10653) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  26, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 


all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11103  Filed  5-10-93;  8:45  am| 
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( Release  No.  34-32282;  File  No.  SR-MSRB- 
93-06] 

Self-Regulatory  Organization*; 
Municipal  Securities  Rulemaking 
Board;  Nolle*  of  Filing  of  Propoaed 
Rule  Change  Relating  to  Automated 
Comparison  of  Inter-Dealer 
Transaction* 

May  4, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),1  notice  is  hereby  given  that  on 
April  13, 1993,  the  Municipal  Securities 
Rulemaking  Board  (“MSRB”)  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission”)  the 
proposed  rule  change  (File  No.  SR- 
MSRB-93-06)  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
MSRB  Rule  G— 12(f)(i),  relating  to 
automated  comparison  of  inter-dealer 
transactions.  The  proposed  rule  change 
would  eliminate  the  exemption  in  Rule 
G — 12(f)(i)  which  currently  allows  a 
transaction  to  be  compared  outside  of 
the  comparison  system  if  at  least  one 
party  to  the  transaction  is  neither  a 
direct  nor  indirect  member  in  a 
registered  securities  clearing  agency 
offering  comparison  systems.  The  MSRB 
requests  that  the  Commission  approve 
the  proposed  rule  change  without  an 
effective  date  and  allow  the  MSRB  in 
the  future  to  file  an  amendment  to  set 
an  effective  date.  The  MSRB  has 
notified  the  industry  that  July  1, 1993, 
is  the  anticipated  effective  date  for  the 
proposed  rule  change.  The  MSRB, 
however,  may  wish  to  delay  this  date, 
depending  on  the  status  of  the 

'  15  U.S.C  §  781(b)(1)  (1988). 
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implementation  by  the  National 
Securities  Clearing  Corporation 
(“NSCC”)  of  the  redesigned  bond 
comparison  system.  The  MSRB  believes 
that  a  smooth  implementation  of  the 
proposed  rule  change  would  be  best 
accomplished  after  the  industry  has 
adjusted  to  the  redesigned  bond 
comparison  system.  The  MSRB 
understands  at  this  time  that  the 
redesigned  bond  comparison  system 
currently  is  in  testing  and  that  it  is 
projected  to  be  operational  by  the 
summer  of  1993.2 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  require  the  use  of  an 
automated  comparison  system  for  all 
eligible  inter-dealer  transactions.  The 
proposed  rule  change  is  part  of  the 
second  phase  of  the  MSRB’s  overall 
plan  to  complete  the  transition  of  the 
municipal  securities  market  to 
automated  techniques  of  clearance  and 
settlement.3 

(1)  Background 

The  comparison  of  municipal 
securities  transactions  is  primarily 
accomplished  through  the  use  of 
automated  comparison  systems  operated 
by  clearing  corporations  registered  with 
the  Commission.  The  automated 
systems  have  provided  substantial 
efficiencies  and  cost  savings  to  the 
municipal  securities  market  by 
eliminating  much  of  the  time 
consuming  and  expensive  manual 
processing  associated  with  sending 
confirmations  for  inter-dealer 


2  For  further  details  concerning  NSCC's 
redesigned  bond  comparison  program,  see 
Securities  Exchange  Act  Release  No.  31960  (March 
8,  1993),  58  FR  13656. 

3  For  further  details  concerning  the  MSRB's 

overall  plan,  see  Securities  Exchange  Act  Release 

No.  31645  (December  23, 1992),  57  FR  62407. 


transactions  processed  outside  of  the 
automated  systems.  The  use  of  an 
automated  comparison  system  also 
helps  reduce  processing  problems 
associated  with  high  levels  of 
transaction  volume  and  increases  the 
likelihood  of  timely  settlement.  There 
continue,  however,  to  be  some 
transactions  that  are  eligible  for 
processing  in  the  automated  systems, 
but  are  compared  with  the  use  of  mailed 
paper  confirmations  to  validate  trade 
data  on  executed  trades  prior  to 
settlement. 

Currently,  MSRB  Rule  G-12(f)(i) 
requires  the  use  of  a  comparison  system 
for  most  inter-dealer  transactions 
eligible  for  settlement  in  those  systems. 
When  this  rule  was  adopted  in  1983,  the 
MSRB  considered  whether  this 
requirement  should  apply  to  all  eligible 
inter-dealer  transactions.  The  MSRB 
received  comment  from  the  industry 
which  suggested  the  need  for  additional 
time  on  the  part  of  some  dealers  to 
adjust  to  the  automated  clearance  and 
settlement  systems.  Based  on  these 
comments,  the  MSRB  decided  to 
provide  an  exemption  within  MSRB 
Rule  G— 12(f)(i)  which  effectively  allows 
a  transaction  to  be  compared  outside  of 
the  comparison  system  if  at  least  one 
party  to  the  transaction  is  neither  a 
direct  nor  indirect  member  in  a 
registered  securities  clearing  agency 
offering  comparison  systems.  The 
MSRB,  however,  also  stated  its  intention 
that,  ultimately,  the  rules  should  apply 
to  all  inter-dealer  transactions  in  order 
for  the  market  to  obtain  the  maximum 
benefits  and  efficiencies  possible  from 
automated  comparison  systems.4 

(2)  Terms  of  the  Proposed  Rule  Change 
The  proposed  rule  change  would 
require  that  all  inter-dealer  transactions 
eligible  for  automated  comparison  be 
submitted  for  comparison  and  compared 
in  an  automated  comparison  system.  In 
general,  all  inter-dealer  transactions  in 
municipal  securities  having  CUSIP 
members  are  eligible  for  automated 
comparison.  A  dealer  engaging  in  inter¬ 
dealer  transactions,  therefore,  will  have 
to  have  access  to  an  automated 
comparison  system,  either  through 
direct  membership  in  a  registered 
clearing  agency  or  through  the  use  of  an 
agent  that  will  obtain  automated 
comparison  of  inter-dealer  transactions 
for  the  dealer.  One  exception,  however, 
to  the  current  rule  of  automated 
comparison  for  inter-dealer  transactions 
for  the  dealer.  One  exception,  however, 
to  the  current  rule  of  automated 
comparison  for  inter-dealer  transactions 


4  Securities  Exchange  Act  Release  No.  20365 
(November  14, 1983),  48  FR  52531. 


would  remain.  Those  transactions  that 
are  ineligible  for  comparison  in  the 
system  [i.e.,  those  involving  a  security 
with  no  CUSIP  number)  would  remain 
exempt  from  the  rule. 

As  set  forth  in  section  15B  of  the  Act, 
the  MSRB's  rules  should  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  clearing, 
settling,  and  processing  information 
with  respect  to,  and  facilitating 
transactions  in,  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public 
interest.5  The  MSRB’s  role  in  this  area 
is  given  additional  direction  by  section 
17A  of  the  Act,  which  mandates  the 
creation  of  a  national  system  of 
automated  clearance  and  settlement  of 
securities  transactions.®  Section  17A 
expressly  includes  municipal  securities 
within  its  stated  objectives. 

The  MSRB  believes  that  the  proposed 
rule  change  will  facilitate  clearance  and 
settlement  of  municipal  securities  as 
required  by  section  15B  of  the  Act  and 
also  serves  one  of  the  explicit  purposes 
of  section  17A  of  the  Act,  to  implement 
new  data  processing  and 
communications  techniques  to  create 
the  opportunity  for  more  efficient, 
effective,  and  safe  procedures  for 
clearance  and  settlement  and  to 
eliminate  the  physical  movement  of 
securities  certificates  between  dealers. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

(1)  Comments  on  Proposed  Draft 
Amendments 

In  August  1991,  the  MSRB  published 
for  comment  the  proposed  rule  change 
as  well  as  other  draft  amendments  to 
MSRB  Rules  G-12(f)  and  G-15(d). 
Sixteen  comment  letters  were  received.7 


» 15  U.S.C.  78o-4  (1988). 

•15U.S.C.  78q-l  (1988). 

7  See  letter  from  Philip  Lanz,  Managing  Director, 
Bear.  Steam*  Securities  Corp.,  to  Harold  L.  Johnson, 
Deputy  General  Counsel.  MSRB  (December  16, 
1991);  letter  from  Jan  Fenty,  President,  The 
Cashier’s  Association  of  Wall  Street,  Inc.,  to  Harold 
L.  Johnson,  Deputy  General  Counsel.  MSRB 
(December  3, 1991);  letter  from  William  J.  Winter. 
Vice  President.  Cashiers  Department,  A.G.  Edwards 
and  Sons,  Inc.,  to  Harold  J.  Johnson,  Deputy  General 
Counsel,  MSRB  (December  13, 1991);  letter  from 
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Twelve  commenters  generally 
supported  the  August  1991  draft 
amendments,8  two  were  opposed,9  and 
two  commenters  addressed  a  possible 
modification  without  specifically 
supporting  or  opposing  the  draft 
amendments.10  The  commenters  who 
supported  the  draft  amendments, 
including  the  proposed  rule  change, 
stated  that  they  generally  believed  that 
the  amendment  would  increase  the 
efficiency  of  book-entry  settlement  and/ 
or  reduce  operational  costs  in  the 
industry.  These  commenters  indicated 
that  a  primary  benefit  of  the  draft 
amendments  would  be  the  elimination 
of  time  consuming  exception  processing 
necessary  when  a  transaction  is 
confirmed,  compared,  or  settled  outside 
the  automated  clearance  systems  under 
one  of  the  exceptions  in  MSRB  Rule  G- 
12(f).  There  were  no  opposing 


Kathleen  Graff  am,  First  Chicago  Capital  Markets, 
Inc.,  to  Harold  L.  Johnson,  Deputy  General  Counsel, 
MSRB  (December  13, 1991);  letter  from  Steve 
Harris,  Executive  Vice  President,  Golden  Harris 
Capital  Group,  Inc.,  to  Harold  L.  Johnson,  Deputy 
General  Counsel,  MSRB  (October  7, 1991);  letter 
from  John  J.  Lynch,  Jr.,  Executive  Vice  President, 

J.F.  Hartfield  and  Co.,  Inc.,  to  Harold  L.  Johnson, 
Deputy  General  Counsel,  MSRB  (December  3, 1991); 
letter  from  John  F.  Lee,  President,  New  York 
Clearing  House,  to  Harold  L.  Johnson,  Deputy 
General  Counsel,  MSRB  (December  18, 1991);  letter 
from  Harold  Durk,  Duke  McElroy  &  Company,  to 
Harold  L.  Johnson,  Deputy  General  Counsel,  MSRB 
(December  3, 1991);  letter  from  Lawrence  Morillo, 
Senior  Vice  President,  Pershing,  to  Harold  L. 
Johnson,  Deputy  General  Counsel,  MSRB 
(December  8, 1991);  letter  from  James  H.  Pyle, 
Managing  Partner,  Terry  L.  McCullough,  Partner. 
Richard  E.  Whalen,  Partner,  and  Benita  1.  Simon, 
Partner,  Elmer  E.  Powell  and  Company,  to  Harold 
L.  Johnson,  Deputy  General  Counsel,  MSRB 
(November  27, 1991);  letter  from  George 
Brakatselos,  Vice  President,  Public  Securities 
Association,  to  Harold  L.  Johnson,  Deputy  General 
Counsel,  MSRB  (November  19, 1991);  letter  from 
Thomas  Sargant,  Vice  President,  The  Regional 
Municipal  Operations  Association,  Harold  L. 
Johnson,  Deputy  General  Counsel,  MSRB 
(December  12, 1991);  letter  from  George  J.  Minnig, 
Chairman,  Regulatory  and  Clearance  Committee, 
Securities  Industry  Association,  to  Harold  L. 
Johnson,  Deputy  General  Counsel,  MSRB 
(December  6, 1991);  letter  from  Jerome  Clair, 
Managing  Director,  and  Robert  Mattei,  Assistant 
Manager,  Smith  Barney,  Harris  Upham  k  Co.,  Inc., 
to  Harold  L.  Johnson,  Deputy  General  Counsel, 
MSRB  (December  9, 1991);  letter  from  Roger 
Springate,  Jr..  Springate  and  Company,  to  Harold  L. 
Johnson,  Deputy  General  Counsel,  MSRB 
(December  13, 1991);  and  letter  from  Rick  Farrell, 
Assistant  Vice  President,  United  Missouri  Bank, 
N.A.,  to  Harold  L.  Johnson,  Deputy  General 
Counsel,  MSRB  (November  3, 1991). 

*  See  supra,  note  7,  letters  from  Bear,  Steams 
Securities  Corp.;  The  Cashiers'  Association  of  Wall 
Street.  Inc;  A.G.  Edwards  and  Sons.  Inc.;  First 
Chicago  Capital  Markets;  J.F.  Hartfield  and  Co.,  Inc.; 
New  York  Clearing  House;  Pershing;  Public 
Securities  Association;  the  Regional  Municipal 
Operations  Association;  Securities  Industry 
Association;  Smith  Barney;  and  United  Missouri 
Bank. 

9  See  supra,  note  7,  letters  from  Elmer  E.  Powell 
and  Company  and  Springate  ind  Company. 

10  See  supra,  note  7,  letters  from  Golden  Harris 
Capital  Group,  Inc.  and  Duke  McElroy  k  Company. 


comments  relating  specifically  to  the 
proposed  rule  change. 

Tne  MSRB  agrees  with  the  view 
expressed  by  the  majority  of 
commenters  that  the  August  1991  draft 
amendments,  including  the  proposed 
rule  change,  would  facilitate  clearance 
and  settlement  of  municipal  securities 
by  eliminating  the  need  for  exception 

{>rocessing  and  prompting  reliance  on 
ess  expensive  automated  systems  of 
clearance  and  settlement. 

(2)  Comments  on  Proposed 
Implementation  Timetable 

The  MSRB  *8  proposed 
implementation  timetable  for  the 
August  1991  draft  amendment  was 
published  for  comment  in  April  1992. 
Two  comment  letters  were  received.11 
The  commenters  generally  supported 
the  implementation  plan  as  it  related  to 
the  proposed  rule  change.  One 
commenter  noted,  however,  that  the 
implementation  date  of  the  proposed 
rule  change  should  coincide  with  the 
effective  date  of  an  amendment  on  book- 
entry  settlement  of  dealer-to-dealer 
transactions.12  The  MSRB,  however, 
decided  to  implement  the  rule  change 
on  book-entry  delivery  first,  to  allow 
additional  time  for  some  dealers  to 
make  changes  in  their  clearing 
arrangements  to  accomplish  automated 
comparison.  In  addition,  the  automated 
comparison  system  operated  by  NSCC  is 
being  redesigned.  The  MSRB  believed 
that  additional  time  was  necessary  for 
resolution  of  implementation  issues 
arising  from  this  system  prior  to 
requiring  additional  users  to  participate 
in  a  comparison  system. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


11  See  letter  from  Margaret  Sullivan,  Assistant 
Vice  President,  The  First  National  Bank  of  Chicago, 
to  Harold  L.  Johnson,  Deputy  General  Counsel, 
MSRB  (May  26, 1992)  and  letter  from  Mario  P. 
DeAngelo,  Vice  President,  Alex.  Brown  k  Sons,  to 
Harold  L.  Johnson,  Deputy  General  Counsel.  MSRB 
(April  29, 1992). 

,aSee  supra,  note  11,  letter  from  Alex.  Brown  k 
Sons. 


The  MSRB  requests  that  the 
Commission  approve  the  proposed  rule 
change  without  an  effective  date  and 
allow  the  MSRB  in  the  future  to  file  an 
amendment  to  set  an  effective  date.  The 
MSRB  has  notified  the  industry  that  July 
1, 1993,  is  the  anticipated  effective  date 
for  the  proposed  rule  change.  The 
MSRB,  however,  may  wish  to  delay  this 
date,  depending  on  the  status  of  the 
implementation  of  the  redesigned  bond 
comparison  system  by  NSCC.  The 
MSRB  believes  that  a  smooth 
implementation  of  the  proposed  rule 
change  would  be  best  accomplished 
after  the  industry  has  adjusted  to  the 
redesigned  bond  comparison  system. 
The  MSRB  understands  at  this  time  that 
the  redesigned  bond  comparison  system 
currently  is  in  testing  and  that  it  is 
projected  to  be  operational  by  the 
summer  of  1993. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSRB.  All  submissions 
should  refer  to  the  File  No.  SR-MSRB- 
93-06  and  should  be  submitted  by  June 
1, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.13 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  93-11110  Filed  5-10-93;  8:45  am] 
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[R«Imm  No.  34-32264;  Rio  No.  SR-NASD- 
93-71 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  to  Section  3 
of  Part  II  to  Schedule  D  of  the  NASD 
By-Laws  Relating  to  Initial  Inclusion 
Requirements 

May  4, 1993. 

On  March  15, 1983,  the  National 
Association  of  Securities  Dealers,  Inc. 

('  NASD’’  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC”  or  "Commission”) 
a  proposed  rule  change 1  pursuant  to 
Section  19(b)(1)  of  the  Secmrities 
Exchange  Act  of  1934  ("Act”) 2  and  Rule 
19b-4  thereunder.3  The  rule  change 
amends  section  3  of  Part  D  to  Schedule 
D  of  the  NASD  By-Laws4  relating  to 
initial  inclusion  requirements. 

Under  the  rule  as  amended,  non- 
Nasdaq  System  entities  which  merge, 
consolidate,  or  enter  into  other  types  of 
acquisitions  3  (hereinafter  collectively 
referred  to  as  “combine”)  with  Nasdaq 
System  8  entities  must  satisfy  the 
Nasdaq  initial  inclusion  criteria  and  not 
the  Nasdaq  maintenance  criteria.  The 
rule  change  applies  where  Nasdaq 
System  entities  combine  with  non- 
Nasdaq  System  entities,  resulting  in  a 
change  in  control  and  either  a  change  in 
business  or  change  in  financial  structure 
of  the  surviving  Nasdaq  System  entity. 
Under  these  circumstances,  the  rule 
change  will  require  Nasdaq  SmallCap 
issuers  to  comply  with  all  applicable 


'  The  NASD  amended  the  proposed  rule  change 
twice;  once  subsequent  to  its  original  filing  on 
February  17, 1993.  and  once  subsequent  to  the 
Commission's  notice  in  the  Federal  Register  on 
March  29. 1993.  The  first  amendment  clarified  the 
initial  inclusion  criteria  applicable  to  Nasdaq 
National  Market  System  ("Nasdaq /N’MS")  issuers 
and  clarified  the  distinction  among  Nasdaq 
SmallCap  Market  ("Nasdaq  SmallCap”)  securities, 
Nasdaq/NMS  securities  and  non-Nasdaq  securities. 
The  second  amendment  was  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commission's  Public  Reference  Room.  See  letter 
from  Suzanne  EL  Rothwell,  Associate  General 
Counsel,  NASD,  to  Selwyn  Notelovitz,  Branch 
Chief,  SEC,  dated  April  29. 1993. 

2 15  U.S.C  78s(b)(l)  (1988). 

3  17  CFR  240.19b— 4  (1992). 

*  NASD  Manual,  Schedules  to  the  By-Laws, 
Schedule  D,  Part  D.  Sec.  3.  (CCH)  1 1805. 

3  For  purposes  of  this  rule,  the  phrase  "merger, 
consolidation,  or  other  type  of  acquisition"  is 
intended  to  be  broadly  interpreted  to  encompass 
most  business  combinations. 

6  The  Nasdaq  System  is  comprised  of  both  Nasdaq 
SmallCep  and  Nasdaq/NMS  securities.  Initial 
inclusion  requirements  for  Nasdaq  SmallCap 
issuers  are  contained  in  Part  B  of  Schedule  D  to  the 
NASD  By-Laws.  Nasdaq/NMS  issuers  must  comply 
with  both  Nasdaq  SmallCap  initial  inclusion 
requirements  contained  in  Part  II  and  the  Nasdaq/ 
NMS  initial  inclusion  requirements  contained  in 
Part  HI  of  Schedule  D. 


requirements  for  initial  inclusion  under 
Part  II  to  Schedule  D,  and  Nasdaq/NMS 
issuers  to  comply  with  all  applicable 
requirements  for  initial  inclusion  under 
Parts  II  and  m  to  Schedule  D. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release  (Securities 
Exchange  Act  Release  No.  32036,  March 

23. 1993)  and  by  publication  in  the 
Federal  Register  (58  FR  16560,  March 

29. 1993) .  No  comments  were  received 
in  response  to  the  Commission  release. 
This  order  approves  the  proposed  rule 
change. 

As  the  NASD  indicated  in  its  rule 
filing,  since  the  new  Nasdaq  SmallCap 
maintenance  requirements  became 
effective  March  2, 1992, 7  the  NASD  has 
noted  a  marked  increase  in  the 
combination  of  Nasdaq  SmallCap 
companies  with  non-Nasdaq  System 
companies.  A  number  of  these 
transactions  involve  "backdoor  listings” 
where  a  Nasdaq  SmallCap  issuer  failing 
to  satisfy  the  Nasdaq  SmallCap 
maintenance  requirements  sells  itself 
and  its  listing  on  Nasdaq  SmallCap  to  a 
non-Nasdaq  System  company  in  a 
reverse  merger  transaction,  leaving  the 
securities  of  the  Nasdaq  SmallCap  issuer 
outstanding.  Upon  combining  with  the 
Nasdaq  SmallCap  issuer,  the  non- 
Nasdaq  System  company  has  effectively 
included  its  securities  in  the  Nasdaq 
SmallCap  Market  without  having  to 
satisfy  the  Nasdaq  SmallCap  initial 
inclusion  requirements.  The  non- 
Nasdaq  System  company  favors  this 
arrangement  because  the  Nasdaq  initial 
inclusion  criteria  are  more  stringent 
than  the  maintenance  criteria.8 

The  NASD  has  noted  that  in  these 
backdoor  listings,  the  Nasdaq  SmallCap 
issuer  often  has  minimal  assets  and/or 
operations  while  the  non-Nasdaq 
System  company  often  has  a  more 
substantial  asset  base  and  some  type  of 
ongoing  business.  The  NASD's  review  of 
these  combinations  also  demonstrates 
that  most  backdoor  listings  are 
characterized  by  a  change  of  control  and 
change  in  the  business  of  the  surviving 
issuer,  or  by  a  change  in  control  and 
change  in  the  financial  structure  of  the 
surviving  issuer.  Thus,  where  the  NASD 
staff  determines  that  a  combination 
between  a  Nasdaq  SmallCap  issuer  or 
Nasdaq/NMS  issuer  and  a  non-Nasdaq 
System  entity  has  the  characteristics  of 
a  backdoor  listing,  the  NASD’s  rule  will 


7  Securities  Exchange  Act  Release  No.  29638 
(August  30, 1991),  56  FR  44108  (September  6, 

-  1991). 

•For  a  complete  comparison  of  the  Nasdaq 
SmallCap  initial  inclusion  and  maintenance 
criteria,  see  NASD  Manual,  Schedules  to  the  By- 
Laws,  Schedule  D,  part  11,  Sec.  1(c),  (CCH)  11803. 


require  the  newly  formed  entity  to 
comply  with  the  applicable  initial 
inclusion  criteria  in  the  Nasdaq  System; 
for  purposes  of  this  rule,  the  NASD  will 
define  the  term  "entity”  to  include 
domestic  and  foreign  corporations  and 
limited  partnerships. 

Section  3(f)  of  Part  D  to  Schedule  D 
of  the  NASD  By-Laws  will  now  require 
Nasdaq  SmallCap  issuers  to  comply 
with  all  applicable  requirements  for 
initial  inclusion  under  Part  II  to 
Schedule  D  and  require  Nasdaq/NMS 
issuers  to  comply  with  all  applicable 
requirements  for  initial  inclusion  in  the 
Nasdaq  System  9  in  the  event  that  the 
issuer  combines  with  a  non-Nasdaq 
System  entity,  which  results  in  a  change 
in  control  and  either  a  change  in 
business  or  change  in  the  financial 
structure  of  the  Nasdaq  SmallCap  or 
Nasdaq/NMS  issuer.  NASD  staff  provide 
determinations  regarding  issuer 
compliance  with  Nasdaq  SmallCap  and 
Nasdaq/NMS  qualifications  criteria, 
which  staff  determinations  are  subject  to 
appeal  pursuant  to  Article  IX  of  the 
NASD’s  Code  of  Procedure.  For 
purposes  of  this  rule,  a  determination 
that  there  was  a  “change  of  control” 
would  require  a  staff  review  of  both 
direct  and  indirect  equity  ownership 
and  control,  as  well  as  the  composition 
of  the  issuer’s  board  of  directors.  A 
determination  that  a  “change  of 
business”  had  occurred  would  be  based 
on  a  staff  review  of  the  issuer’s  periodic 
disclosure  statements  including  both  the 
issuer’s  own  description  of  its  business 
and  its  financial  statements.  A 
determination  that  there  was  a  "change 
in  the  financial  structure”  would 
require  a  staff  review  of  the  company’s 
financial  statement,  including  but  not 
limited  to  a  determination  of  significant 
change  in  the  issuer’s  assets, 
capitalization,  debt  structure  or  revenue. 

This  rule  change  also  adds  the  phrase 
"or  other  type  of  acquisition”  to  the  first 
sentence  of  section  3(f)  to  Part  II  of 
Schedule  D  the  NASD  By-Laws  to 
conform  with  new  language  contained 
in  the  rule  change. 

The  Commission  has  determined  to 
approve  the  NASD’s  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  section 


•As  note  din  Footnote  6  to  this  approval  order, 
the  Nasdaq  System  Is  comprised  of  both  Nasdaq 
SmallCap  and  Nasdaq/NMS  securities.  To  comply 
with  initial  inclusion  criteria  in  the  Nasdaq  System. 
Nasdaq/NMS  issuers  must  comply  with  Sections  1, 
2,  3  and  5  of  Part  DI  to  Schedule  D  of  the  NASD 
By-Laws  and  with  all  applicable  initial  inclusion 
criteria  contained  under  Part  □  to  Schedule  D  of  the 
NASD  By-Laws. 
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15A(b)(6)  of  the  Act.10  Section  15A(b)(6) 
requires,  in  part,  that  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices  and 
to  protect  investors  and  the  public 
interest.  This  rule  change  requires  a 
Nasdaq  SmallCap  or  Nasdaq/NMS 
issuer  to  comply  with  all  applicable 
initial  inclusion  requirements  in 
connection  with  a  combination  with  a 
non-Nasdaq  System  issuer  if  NASD  staff 
determine  that  there  has  been  a  change 
of  control  and  either  a  change  in  the 
business  or  change  in  the  financial 
structure  of  the  surviving  issuer  of  the 
business  combination.  Initial  inclusion 
requirements  of  the  Nasdaq  System 
provide  protection  for  investors  and  the 
public  interest,  and  concern  has  been 
raised  regarding  backdoor  listings, 
wherein  a  non-Nasdaq  System  entity 
may  avoid  the  initial  inclusion 
requirements  of  the  Nasdaq  System  by 
purchasing  the  listing  of  a  Nasdaq 
System  issuer.  This  rule  change  protects 
investors  and  the  public  interest  by 
eliminating  such  backdoor  listings. 

The  Commission  does  not  believe  that 
the  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-93-7 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.1 1 
Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  93-11109  Filed  5-10-93;  8:45  am] 
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[Investment  Company  Act  Rel.  No.  19452; 
811-4095] 

Associated  Planners  Stock  Fund,  Inc.; 
Application  for  Deregistration 

May  4, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANT:  Associated  Planners  Stock 
Fund,  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


10 15  U.S.C.  78o-3(bK6). 

11 17  CFR  200.30-3(a)(12). 


FILING  DATE:  The  application  on  Form 
N-8F  was  filed  on  February  6, 1993  and 
amended  on  April  16, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicant  with  a 
copy  of  die  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  nodfied  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  11  Greenway  Plaza,  Suite 
1919,  Houston,  Texas  77210— 4333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Staff  Attorney,  at 
(202)  272-5287,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  was  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Texas  on  July  19, 1984.  Applicant  is 
registered  as  an  open-end  diversified 
management  investment  company 
under  the  Act.  On  August  20, 1984, 
applicant  filed  a  notification  of 
registration  under  section  8(a)  of  the 
Act.  On  August  21, 1984,  applicant  filed 
a  registration  statement  under  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  The  registration  statement 
became  effective  on  November  1, 1984, 
and  the  initial  public  offering  of 
applicant's  shares  commenced 
immediately  thereafter. 

2.  At  a  meeting  held  on  January  14, 
1987,  the  Board  of  Directors  of  applicant 
approved  an  Agreement  and  Plan  of 
Merger  (the  “Plan”),  which  provided  for 
the  merger  of  applicant  into  Associated 
Planners  Stock  Fund  (the  "Fund”),  a 
series  of  Associated  Planners 
Investment  Trust,  a  registered 
management  investment  company 
organized  as  a  Massachusetts  business 
trust. 


3.  On  March  16, 1987,  applicant  filed 
proxy  materials  with  respect  to  its 
annual  meeting  of  shareholders.  These 
materials,  which  were  mailed  on  March 
9, 1987  to  all  shareholders  of  record, 
described  the  Plan  and  the  transactions 
contemplated  by  the  Plan.  The 
shareholders  of  applicant  approved  the 
Plan  at  the  annual  meeting  held  on  May 
22, 1987. 

4.  On  August  21, 198/ ,  applicant 
transferred  all  of  its  assets,  which  had 
a  value  of  $12,031,021.08,  to  the  Fund. 
In  exchange  for  these  assets,  applicant 
received  an  aggregate  of  673,259.974 
shares  of  the  Fund,  which  was  the 
number  of  shares  of  the  Fund  with  an 
aggregate  net  asset  value  equal  to  the  net 
value  of  the  transferred  assets. 

Applicant  then  distributed  all  such 
shares  of  the  Fund  to  its  shareholders  in 
liquidation  of  their  interests  in 
applicant. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the  Plan. 
These  expenses  totaled  $88,141, 
consisting  of  legal  fees  of  $48,308, 
accounting  fees  of  $22,035,  printing  and 
mailing  fees  of  $15,865,  and 
miscellaneous  fees  of  $1,933. 

6.  By  written  consent  dated  July  11, 
1988,  applicant’s  Board  of  Directors 
approved  a  plan  of  liquidation  and 
dissolution.  Applicant  filed  Articles  of 
Dissolution  with  the  State  of  Texas  on 
October  20, 1988,  which  became 
effective  on  that  date. 

7.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities,  nor  was  applicant  a  party  to 
any  litigation  or  administrative 
proceeding. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11105  Filed  5-10-93;  8:45  am) 
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[Investment  Company  Act  Rel.  No.  19453; 
812-8292] 

Fixed  Income  Securities,  Inc.,  et  el.; 
Notice  of  Application 

May  4, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANTS:  Fixed  Income  Securities, 
Inc.  (the  "Fund”),  Municipal  Securities 
Income  Trust  (the  “Trust"),  Federated 
Securities  Corp.  (the  “Distributor”), 
Federated  Investors,  and  any  open-end 
management  investment  company  for 
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which  an  entity  controlling,  controlled 
by,  or  under  common  control  with 
Federated  Investors  in  the  future 
becomes  a  distributor  and  that  operates 
in  a  manner  similar  in  all  material 
respects  to  the  manner  described  in  the 
application.1 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c)  and  22(d)  and  rule  22c-l. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting 
them  to  assess  a  contingent  deferred 
sales  chargo  ("CDSC”)  on  certain 
redemptions  of  shares,  and  waive  the 
CDSC  under  certain  circumstances. 

FILING  DATE:  The  application  was  fried 
on  March  3, 1993,  and  amended  on 
March  30, 1993  and  April  22, 1993. 
HEARING  CR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Federated  Investors  Tower, 
Pittsburgh.  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton,  Staff  Attorney,  at 
(202)  272-5287,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  The  Fund  is  an  open-end 
management  investment  company 
organized  as  a  Maryland  corporation. 
The  Fund  currently  consists  of  only  one 


1  Existing  investment  companies  for  which  the 
Distributor  serves  as  distributor,  but  that  are  not 
named  as  applicants,  do  not  presently  intend  to  rely 
on  the  requested  order.  Such  investment  companies 
reserve  the  right,  however,  to  rely  on  the  order  in 
the  future  if  they  subsequently  decide  to  impose  a 
CDSC 


portfolio,  but  intends  to  amend  its 
registration  statement  to  offer  an 
additional  portfolio,  the  Multistate 
Municipal  Income  Fund  (the 
“Additional  Portfolio”).  The  Fund 
intends  to  implement  the  CDSC 
arrangement  only  with  respect  to  the 
Additional  Portfolio. 

2.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Trust  currently  consists  of 
five  portfolios,  but  proposes  to  file  an 
amendment  to  its  registration  statement 
to  offer  three  additional  portfolios — the 
Florida  Municipal  Income  Fund,  the 
New  Jersey  Municipal  Income  Fund, 
and  the  Texas  Municipal  Income  Fund 
(the  "Proposed  Portfolios,”  and, 
collectively  with  the  Additional 
Portfolio,  the  “Portfolios”) — after  receipt 
of  the  CDSC  exemptive  relief.  The  Trust 
proposes  to  implement  the  CDSC 
arrangement  with  respect  to  the 
Proposed  Portfolios  only. 

3.  The  Distributor,  a  registered  broker- 
dealer,  distributes  shares  of  the  Trust 
and  the  Fund.  Federated  Investors,  a 
Delaware  business  trust,  is  the  parent 
company  of  the  Distributor. 

4.  Applicants  propose  to  offer  shares 
of  the  Portfolios  subject  to  a  CDSC.  The 
CDSC  would  be  imposed  at  a  rate  equal 
to  a  specified  percentage  of  the  lesser  of 
(a)  the  net  asset  value  of  the  redeemed 
shares  at  the  time  of  purchase  or  (b)  the 
net  asset  value  of  the  redeemed  shares 
at  the  time  of  redemption.  The  CDSC  is 
expected  to  range  from  3%  to  5%  (hut 
can  be  higher  or  lower)  on  shares 
redeemed  during  the  first  year  after 
purchase.  The  CDSC  amount  may  be 
reduced  or  eliminated  entirely  for 
purchases  that  exceed  certain  amounts. 

It  is  anticipated  that  the  CDSC  will  be 
reduced  at  a  rate  of  up  to  1%  (but  such 
rate  can  be  higher  or  lower)  per  year 
over  the  applicable  CDSC  period.  It 
currently  is  contemplated  that  the  CDSC 
period  will  be  at  least  three  years,  but 
will  not  exceed  eight  years. 

5.  No  CDSC  will  be  imposed  upon  any 
shares  purchased  prior  to  the  effective 
date  of  the  requested  order. 

Furthermore,  no  CDSC  will  be  imposed 
with  respect  to  (a)  CDSC  shares  acquired 
through  reinvestment  of  income, 
dividends  or  capital  gain  distributions, 
or  (b)  CDSC  shares  held  for  the  duration 
of  the  CDSC  period.  Redemptions  will 
be  processed  in  a  manner  intended  to 
maximize  the  amount  of  redemption 
that  will  not  be  subject  to  a  CDSC.  Thus, 
each  redemption  will  be  assumed  to 
have  been  made  first  from  exempt 
shares  referred  to  in  clauses  (a)  and  (b) 
above,  and  second  through  liquidation 
of  remaining  shares  on  a  first-in,  first- 
out  basis. 


6.  The  amount  and  timing  of  the 
CDSC  may  vary,  but  any  change  in  the 
specified  terms  of  an  operational  CDSC 
arrangement  will  be  disclosed  in  the 
prospectus  of  the  affected  fund.  Any 
such  change  will  not  affect  shares  that 
already  have  been  issued  unless  such 
change  results  in  terms  more  favorable 
to  the  holders  of  such  shares,  such  as  by 
reducing  the  length  of  the  CDSC  period 
or  the  amount  of  the  CDSC. 

7.  Shareholders  of  the  Portfolios  may 
exchange  their  shares  for  shares  of  any 
fund  in  the  same  “group  of  investment 
companies”  as  that  term  is  defined  in 
rule  lla-3.  No  CDSC  will  be  imposed 
on  such  exchanges.  All  such  exchanges 
will  be  effected  in  accordance  with  the 
provisions  of  rule  lla-3. 

8.  Applicants  request  the  ability  to 
waive  the  CDSC  with  respect  to:  (a) 
Redemptions  of  shares  held  by 
directors,  employees,  and  sales 
representatives  (and  their  spouses  and 
children  under  21),  as  applicable,  of  (i) 
The  Portfolios,  (ii)  the  Distributor,  (iii) 
Federated  Investors,  (iv)  any  direct  or 
indirect  wholly  or  partially  owned 
subsidiary  of  Federated  Investors  or  the 
Distributor,  (v)  any  partnership  of  which 
Federated  Investors  or  any  direct  or 
indirect,  wholly  or  partially-owned 
subsidiary  of  Federated  Investors  or  the 
Distributor  is  a  general  partner,  (vi)  any 
investment  company  for  which 
Federated  Investors  or  any  direct  or 
indirect,  wholly  or  partially-owned 
subsidiary  of  Federated  Investors  or  the 
Distributor  acts  as  investment  adviser  or 
principal  underwriter,  and  (vii)  any 
member  of  the  National  Association  of 
Securities  Dealers,  Inc.  and  other 
qualified  financial  institutions  that  sell 
shares  of  the  Fund  and  the  Trust 
pursuant  to  a  sales  agreement;  (b) 
redemptions  following  the  death  or 
disability,  as  defined  in  section  72(m)(7) 
of  the  Internal  Revenue  Code  of  1986 
(the  "Code”),  of  a  shareholder;  (c) 
redemptions  in  connection  with  a  lump¬ 
sum  or  other  distribution  from  an  IRA, 

a  qualified  retirement  plan  or  a  tax- 
sheltered  annuity  after  the  shareholder 
has  attained  age  59Vfe,  as  well  as  any 
redemption  that  results  from  the  tax-free 
return  of  an  excess  contribution 
pursuant  to  section  408(d)  (4)  or  (5)  of 
the  Code,  or  from  the  death  or  disability 
of  the  employee,  as  provided  in  section 
72(m)(7)  of  the  Code;  and  (d) 
involuntary  redemptions  by  a  Portfolio 
of  shares  in  shareholder  accounts  that 
do  not  comply  with  the  minimum 
balance  requirement. 

9.  A  shareholder  who  has  redeemed 
shares  of  a  Portfolio  may  reinvest  any 
portion  or  all  of  his  redemption 
proceeds  (plus  the  amount  necessary  to 
acquire  a  fractional  share  to  round  off 
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his  purchase  to  the  nearest  full  share)  in 
shares  of  that  Portfolio,  provided  that 
the  reinvestment  is  effected  within 
thirty  days  after  such  redemption.  In 
such  instances,  the  amount  of  any  CDSC 
imposed  upon  the  prior  redemption  will 
be  reimbursed  by  the  Distributor  from 
its  own  assets,  credited  to  the 
shareholder’s  account  and  reinvested. 

Applicants’  Legal  Conclusion 
Applicants  believe  that 
implementation  of  the  CDSC  in  the 
manner  and  under  the  circumstances 
described  above  would  be  fair  and  in 
the  best  interests  of  the  shareholders  of 
the  Portfolios.  Thus,  the  granting  of  the 
requested  order  would  be  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Consequently,  applicants  request  an 
order  of  the  Commission  pursuant  to 
section  6(c)  of  the  Act  for  an  exemption 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act  and 
rule  22c-l  thereunder  to  the  extent 
necessary  to  permit  the  proposed  CDSC 
arrangement. 


Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  1, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  1345  Avenue  of  the 
Americas,  New  York,  New  York  10105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3018,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicant’s  Representations 

1.  Applicant  is  a  closed-end  non- 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  State  of  New  York.  On  September 
23, 1991,  Applicant  filed  a  Notification 
of  Registration  pursuant  to  section  8(a) 
of  the  Act  on  Form  N-8A.  On  February 
27,  1992,  Applicant  filed  a  registration 
statement  pursuant  to  section  8(b)  of  the 
Act. 

2.  Applicant  never  issued  or  sold  any 
securities. 

3.  Applicant  has  no  shareholders, 
assets  or  liabilities.  Applicant  has  no 
knowledge  of  any  litigation  or 
administrative  proceeding  to  which  it  is 
a  party. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind-up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretory 

[FR  Doc.  93-11106  Filed  5-10-93;  8  45  am] 
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Applicants’  Condition 

As  a  condition  to  the  requested  relief, 
applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted,  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  93-11107  Filed  5-10-93  8  45  am) 
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[Investment  Company  Act  Rates**  No. 
1S454;  811-6417] 

The  Poland  Fund,  Inc.;  Application 

May  4, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

AFPUCANT:  The  Poland  Fund,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  App'icant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  April  20,  1993. 

HEARING  OR  NOT1FK.AT10N  OF  HEARMG:  An 

order  granting  the  application  will  be 
issued  unlass  the  SEC  orders  a  hearing. 
Interest  ad  persons  rn^y  request  a 
hearing  by  writing  to  the  SEC's 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Cincinnati/ 
Northern  Kentucky  International 
Airport,  Covington,  KY 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Kenton  County 
Airport  Board  for  Cincinnati/Northem 
Kentucky  International  Airport  under 
the  provisions  of  title  1  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed 
supplement  to  the  noise  compatibility 
program  that  was  submitted  for 
Cincinnati/Northem  Kentucky 
International  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
map,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
October  25. 1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  supplemental 
noise  compatibility  program  in  April  28, 
1993.  The  public  comment  period  ends 
June  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  S.  Kelley,  Airports  District  Office, 
2851  Directors  Cove.,  suite  #3, 

Memphis,  TN  38131-0301,  901-544- 
3495.  Comments  on  the  proposed  noise 
compatibility  program  supplement 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMA  (ION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Cincinnati/Northem  Kentucky 
International  Airport  are  in  compliance 
with  applicable  requirements  of  part 
150,  effective  April  28,  1993.  Further. 
FAA  is  reviewing  a  proposed 
supplement  to  the  noise  compatibility 
program  for  that  airport  which  will  be 
approved  or  disapproved  on  or  before 
October  25, 1993.  This  notice  also 
announces  the  availability  of  this 
supplemental  program  for  public  review 
and  comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
“the  Act”),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
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which  use  as  of  the  date  of  submission 
of  such  maps,  a  description  of  projected 
aircraft  operations,  and  the  ways  in 
which  such  operations  will  affect  such 
maps.  The  Act  requires  such  maps  to  be 
developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  community,  government  agencies, 
and  persons  using  the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

Kenton  County  Airport  Board 
submitted  to  the  FAA  on  November  13, 
1992,  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  Cincinnati/Northem 
Kentucky  International  Airport 
Supplemental  part  150  Noise 
Compatibility  Study,  March  1992- 
October  1992.  These  maps  were  first 
submitted  for  review  November  13, 

1992.  It  was  requested  that  the  FAA 
review  this  material  and  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a 
supplement  to  the  noise  compatibility 
program  under  section  104(b)  of  the  Act. 
The  Kenton  County  Airport  Board 
submitted  a  Report  entitled  “Re- 
evaluation  of  Recommended  Runway 
18R  Straight-Out  Departure  Procedure” 
and  the  “Cincinnati/Northem  Kentucky 
International  Airport  FAR  part  150 
Supplemental  Study  Errata”  March  9, 

1993,  to  be  included  in  the  part  150 
Supplemental  Study. 

i  ne  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  Kenton 
County  Airport  Board.  The  specific 
maps  submitted  and  under 
consideration  are  the  Noise  Exposure 
Map-Current  Conditions  and  the  Official 
1997  Noise  Exposure  Map.  The  FAA  has 
determined  that  these  maps  for 
Cincinnati/Northem  Kentucky 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  April  28, 
1993.  FAA’s  determination  on  an  airport 
operator’s  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 


not  constitute  approval  of  the 
applicant’s  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA’s  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under,  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  nas  formally  received  the 
part  150  supplemental  noise 
compatibility  program  for  Cincinnati/ 
Northern  Kentucky  International 
Airport,  also  effective  on  April  28, 1993. 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  25, 

1993. 

The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 


comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA’s  evaluation  of 
the  maps,  and  the  proposed 
supplemental  noise  compatibility 
program  are  available  for  examination  at 
the  following  locations. 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  room 
617,  Washington,  DC  20591 
Federal  Aviation  Administration, 
Airports  District  Office,  2851 
Directors  Cove,  suite  #3,  Memphis, 

TN  38131-0301 

Mr.  Robert  Holscher,  Director  of 
Aviation;  Cincinnati/Northem 
Kentucky  International  Airport, 
Covington,  Kentucky 
Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Memphis  Airports  District  Office 
April  28. 1993. 

Billy  I.  Langley, 

Manager,  Airports  District  Office,  Southern 
Region. 

[FR  Doc.  93-11090  Filed  5-10-93;  8:45  am) 
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Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Melbourne  Regional  Airport, 

Melbourne,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Melbourne  Regional 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
(hereinafter  referred  to  as  “the  Act’*)  and 
14  CFR  part  150  by  the  Melbourne 
Airport  Authority,  Melbourne,  Florida. 
This  program  was  submitted  subsequent 
to  a  determination  by  FAA  that  the 
associated  noise  exposure  maps 
submitted  under  14  CFR  part  150  for 
Melbourne  Regional  Airport  were  in 
compliance  with  applicable 
requirements  effective  June  30, 1992. 
The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  October  23, 
1993. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  its  review  of  the  associated  noise 
compatibility  program  is  April  26, 1993. 
The  public  comment  period  ends  June 
25, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-539 7,  (407)  648-6583.  Comments 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Melbourne 
Regional  Airport  which  will  be 
approved  or  disapproved  on  or  before 
October  23, 1993.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for 
Melbourne  Regional  Airport,  also 
effective  on  April  26, 1993.  It  was 
requested  that  the  FAA  review  this 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  the  Act.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  October  23, 

1993. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 


comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  suite  130,  Orlando, 
Florida,  32827-5397 
Mr.  Edward  L.  Foster,  Director  of 
Aviation,  Melbourne  Airport 
Authority,  One  Air  Terminal 
Parkway,  suite  220,  Melbourne, 
Florida  32901-1888.  . 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  April  26, 1993. 

W.  Dean  Stringer, 

Assistant  Manager,  Orlando  Airports  District 
Office. 

[FR  Doc.  93-11093  Filed  5-10-93;  8:45  amj 

BtLUNQ  COOE  4910-13-14 


Intent  To  Prepare  an  Environmental 
Document  and  To  Conduct 
Environmental  Scoping  at  Greater 
Rockford  Airport,  Rockford,  IL 

AGENCY:  Federal  Aviation 
Administration,  Department  of 
Transportation. 

ACTION:  Notice  of  correction  of 
addresses. 

SUMMARY:  This  notice  corrects  the 
addresses  previously  published  in  the 
Federal  Register  April  22, 1993,  (58  FR 
21622)  for  two  public  scoping  meetings 
for  development  proposed  at  Greater 
Rockford  Airport  to  be  held  in  Rockford, 
Illinois,  on  May  26, 1993.  The  date  and 
times  remain  unchanged.  However,  the 
addresses  for  the  Board  Room  and 
Lobby  were  transposed.  The  notice 
should  now  read  that  the  first  meeting 
will  be  held  between  1  p.m.  and  3  p.m. 
for  Federal,  state  and  local  agencies  in 
the  Greater  Rockford  Airport  Authority 
"Board  Room,  3600  Airport  Drive, 
Rockford,  Illinois.  The  second  meeting 
will  be  held  from  6  p.m.  to  8  p.m.  for 
other  interested  parties  at  the  Greater 
Rockford  Airport  Terminal  Building, 
Lobby,  2  Airport  Circle,  Rockford, 
Illinois. 

Issued  in  Des  Plaines,  Illinois,  on  April  28. 
1993. 

Louie  H.  Yates, 

Manager,  Chicago  Airports  District  Office, 
FAA,  Great  Lakes  Region. 

[FR  Doc.  93-11095  Filed  5-10-93;  8:45  am| 

BILUNQ  COOE  4910-13-M 


Research,  Engineering  and 
Development  Advisory  Committee, 

Open  Systems  Development 
Subcommittee;  Meetings 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-362;  5  U.S.C  App.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Open 
Systems  Development  Subcommittee  of 
the  Federal  Aviation  Administration 
Research.  Engineering  and  Development 
Advisory  Committee  to  be  held 
Wednesday,  June  23, 1993,  at  1  p.m. 

The  meeting  will  take  place  at  TOW, 
12900  Federal  Systems  Park  Drive, 
Fairfax,  VA  22033,  in  Conference  Room 
7150-C. 

The  agenda  for  this  meeting  will 
include:  discussing  the  charter  for  the 
subcommittee;  organizing  the  effort  to 
develop  a  report  and  recommendations; 
determining  presentations/topics  to  be 
reviewed;  scheduling  overview  briefings 
to  define  the  dimension  of  the  problem, 
and  providing  an  opportunity  for  public 
comment. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Subcommittee 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements,  obtain  information,  or  plan 
to  access  the  building  to  attend  the 
meeting  should  contact  Mrs.  Eleanor 
Dex  at  TRW,  telephone  (703)  968-1700. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  May  3, 1993. 

Martin  T.  Pozesky, 

Executive  Director,  Research,  Engineering  and 
Development  Advisory  Committee. 

[FR  Doc.  93-11092  Filed  5-10-93;  8:45  am) 

BILUNQ  CODE  4*10-1  J-M 


Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Walla  Walla  Regional  Airport, 
Walla  Walla,  WA 

AGENCY:  Federal  Aviation 
Administration  (FFA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Walla 
Walla  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 
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DATES:  Comments  must  be  received  on 
or  before  June  10, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 

Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250, 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  the  Port  of 
Walla  Walla,  Walla  Walla,  Washington, 
at  the  following  address:  Route  4,  Box 
173;  Walla  Walla,  Washington  99362. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of  Walla 
Walla,  under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Vargas,  (206)  227-2660,  Seattle 
Airports  District  Office,  SEA-ADO, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  SW.,  suite  250,  Renton, 
Washington  98055—4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Walla  Walla  Regional  Airport, 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  May  3, 1993,  the  FAA  determined 
that  the  application  to  impose  a  PFC 
submitted  by  the  Port  of  Walla  Walla 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 

The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  August  3, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 

August  1, 1993. 

Proposed  charge  expiration  date:  July 
31,  2014. 

Total  estimated  PFC  revenue: 
$1,187,280.00. 

Brief  description  of  proposed  project: 
19,0001  square  foot  passenger  terminal 
building  with  all  associated 
infrastructure. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  (ATCO/CAC). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 


Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Walla  Walla 
Regional  Airport. 

Issued  in  Renton,  Washington,  on  May  3, 
1993. 

David  A.  Field, 

Acting  Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  93-11091  Filed  5-10-93;  8:45  am] 

B4UJNQ  COOC  48KMS-M 


National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
to  Foster  the  Development,  Evaluation, 
and  Deployment  of  Collision 
Avoidance  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Announcement  of  discretionary 
cooperative  agreement  to  foster  the 
development,  evaluation,  and 
deployment  of  collision  avoidance 
systems. 

SUMMARY:  NHTSA  announces  this 
discretionary  cooperative  agreement 
program  to  support  collision  avoidance 
system  research  studies  and  solicits 
applications  for  projects  under  this 
program. 

DATE:  Applications  must  be  received  on 
or  before  June  25, 1993. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Joseph  Beffiore,  400  Seventh 
Street,  SW.,  room  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-93-R-07244  and  identify  the 
priority  program  area  for  which  the 
application  is  submitted.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Joseph  Belfiore,  Office  of 
Contracts  and  Procurement,  at  (202) 
366-6011.  Programmatic  questions 
relating  to  this  cooperative  agreement 
program  should  be  directed  to  John  J. 
Ference,  Office  of  Crash  Avoidance 
Research  (NRD-51),  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Street,  SW.,  room  6220, 
Washington,  DC  20590;  phone:  (202) 
366-0168. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Objectives 

The  NHTSA  has  the  responsibility  to 
devise  strategies  to  reduce  the  number 
of  motor  vehicle  collisions  and  to  save 
lives  and  reduce  injuries  and  property 
damage  through  the  prevention  and 
reduction  in  severity  of  motor  vehicle 
collisions.  The  NHTSA  Office  of  Crash 
Avoidance  Research  conducts  and 
manages  research  intended  to:  Analyze 
driver-vehicle  interaction,  identify 
specific  vehicle  designs,  components,  or 
parameters  associated  with  driver 
performance  errors  and  resulting 
collisions,  and  develop  and  evaluate 
vehicle-based  collision  avoidance 
countermeasure  concepts  and  devices. 

The  importance  of  NHTSA’s  role  in 
the  field  of  Intelligent  Vehicle  Highway 
Systems  (IVHS)  was  noted  in  the  report 
of  the  Senate  Committee  on 
Appropriations: 

The  Committee  believes  that  assessing  the 
capabilities  of  the  technology  being 
developed  to  improve  safety  and  to  assist  in 
its  development  and  application  should  be  a 
priority  for  NHTSA  research.  The  early 
implementation  of  collision  avoidance 
systems  including  such  technology  as  radar 
waming/braking,  blind  spot  monitoring, 
driver  performance  monitoring,  infrared 
imaging  for  night  vision  enhancement,  and 
adaptive  cruise  control  will  yield  a  major 
payoff  in  the  long  term  because  of  the 
cumulative  effect  that  accrues  as  more 
vehicles  are  equipped.  It  is  also  important  for 
NHTSA  to  work  in  partnership  with 
technology  developers  and  States  to  develop 
innovative  demonstrations  of  safety  systems.1 

In  accordance  with  NHTSA  research 
priorities  and  program  direction 
outlined  above,  the  purpose  of  this 
cooperative  agreement  program  is  to 
foster  the  development,  evaluation,  and 
deployment  of  collision  avoidance 
enabling  technologies,  products,  and 
systems  and  to  expand  the  knowledge 
base  of  collision  avoidance  as  a  result  of 
the  studies  conducted. 

The  focus  of  this  cooperative  research 
•  effort  is  to  study  and  evaluate  collision 
avoidance  systems  under  development 
or  investigation,  identify  areas  which 
are  amenable  to  improvement,  conceive/ 
develop  prototype  systems 
demonstrating  the  collision  avoidance 
improvements  achieved,  and  provide  a 
reliable  basis  for  production  cost  to 
achieve  the  improvements. 

1  Report  102-148,  Department  of  Transportation 
and  Reiated  Agencies  Appropriations  BiU,  dated 
September  12, 1991.  (Note:  Interested  parties  are 
responsible  for  locating  references  cited  in  this 
announcement;  reprints  are  not  available  from 
NHTSA.  I 
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Applicants  should  identify  the 
priority  program  area(s)  which  their 
proposed  research  projects  would 
address.  Program  areas  of  current 
interest  include,  but  are  not  limited  to, 
the  following: 

(a)  Application  of  advanced 
technologies  to  prevent  roadway 
departure  collisions. 

lb)  Application  of  advanced 
technologies  to  improve  collision 
avoidance  during  lane  change,  merging, 
and  backing  maneuvers. 

(c)  Application  of  advanced 
technologies  to  prevent  and  decrease  the 
severity  of  rear-end  collisions,  e.g., 
adaptive  cruise  control. 

(a)  Application  of  advanced 
technologies  to  improve  visibility 
during  nighttime  and  inclement 
weather. 

The  above  list  of  potential  program 
areas  constitute  only  a  sampling  and 
applicants  are  encouraged  to  suggest 
from  these  and  others  those  which  are 
believed  by  the  applicant  to  provide  the 
potential  for  practical  improvement  of 
collision  avoidance  systems  being 
studied  or  investigated  and  are  most 
amenable  to  the  special  skills  and 
experience  of  the  applicant. 

NHTSA  Involvement 

The  NHTSA,  Office  of  Crash 
Avoidance  Research,  will  be  involved  in 
all  activities  undertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide,  on  an  as-available  basis, 
one  professional  staff  person,  to  be 
designated  as  the  Contracting  Officer’s 
Technical  Representative  (COTR),  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement,  and  to  coordinate  activities 
between  the  organization  and  NHTSA; 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  within  available  resources  and 
as  determined  appropriate  by  the  COTR. 
This  shall  include  collision  data  from 
state  and  national  accident  databases, 
and  human  factors  data  that  may  be  of 
use  in  supporting  research  efforts; 

3.  Provide  liaison  with  other 
government  agencies  and  organizations 
as  appropriate;  and 

4.  Help  expand  the  knowledge  base  of 
collision  avoidance  systems  and 
enabling  technologies  by  publishing 
nonproprietary  information  developed 
at  Government  expense  in  the  scientific 
literature,  thus  making  it  available  to  all 
organizations  involved  in  research  and 
product  development  in  this  area. 

Period  of  Support 

The  research  and  development  effort 
described  in  this  notice  may  be 


supported  through  the  award  of  a 
cooperative  agreement.  NHTSA  reserves 
the  right  to  make  multiple  cooperative 
agreement  awards  for  the  effort 
described  in  this  notice  depending  on 
the  merits  of  the  applications  received 
and  the  amount  of  Federal  funding 
available.  Contingent  on  the  availability 
of  funds  and  satisfactory  performance, 
cooperative  agreement(s)  will  be 
awarded  to  eligible  organization(s)  for 
project  periods  of  up  to  5  years.  It  is 
currently  intended  that  no  cooperative 
agreement  awarded  as  a  result  of  this 
notice  shall  exceed  $300,000  per  year. 

Eligibility  Requirements 
To  be  eligible  to  participate  in  this 
cooperative  agreement  program,  an 
applicant  must  be  a  for-profit  business 
organization  (small  or  large),  a  non¬ 
profit  organization,  or  an  educational 
institution.  Regardless  of  the  type  of 
organization  applying  for  Federal 
funding  assistance,  no  fee  or  profit  will 
be  allowed. 

Application  Procedure 
Each  applicant  must  submit  one 
original  and  two  copies  of  its 
application  package  to:  National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurement 
(NAD-30),  ATTN:  Joseph  Belfiore,  400 
Seventh  Street,  SW.,  room  5301, 
Washington,  DC  20590.  Only  complete 
application  packages  received  on  or 
before  June  15, 1993  shall  be 
considered.  Submission  of  three 
additional  copies  will  expedite 
processing,  but  is  not  required.  The 
applicant  shall  specifically  identify  any 
information  in  the  application  which  is 
to  be  treated  as  proprietary,  in 
accordance  with  the  procedures  of  49 
CFR  part  512,  Confidential  Business 
Information. 

Application  Contents 

The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B),  with  the  required  information 
filled  in  and  the  certified  assurances 
included.  While  the  Form  424-A  deals 
with  budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  which  is  sufficient  for  a 
meaningful  evaluation  of  proposed 
costs.  A  supplemental  sheet  should  be 
provided  which  presents  a  detailed 
breakdown  of  the  proposed  costs,  as 
well  as  the  costs  which  the  applicant 
proposes  to  contribute  in  support  of  this 
effort. 

Applicants  shall  include  a  program 
narrative  statement  which  addresses  the 
following: 


1.  A  description  of  the  research  to  be 
pursued  which  addresses: 

a.  The  objectives,  goals,  anticipated 
outcomes,  and  development  efforts  tha» 
will  be  undertaken  as  part  of  the 
proposed  research  effort; 

b.  The  impact  the  proposed  research 
effort  will  have  on  fostering  the 
competitiveness  of  the  United  States 
IVHS  industry  in  national  and 
international  markets; 

c.  The  primary  collision  type  being 
addressed  which  will  be  most  probably 
benefitted,  the  potential  of  the  proposed 
research  effort  accomplishments  to 
make  a  significant  contribution  to  the 
deployment  of  collision  avoidance 
systems  and  the  potential  for  improving 
the  rate  of  deployment  of  proven 
collision  avoidance  technology; 

d.  The  size  of  the  collision  type  being 
addressed,  and,  if  applicable,  the 
estimated  effectiveness  in  reducing 
consequences  such  as  bodily  injury, 
fatalities,  property  damage,  traffic 
delays,  and  congestion  and  the 
proposed  measures  of  effectiveness. and 
methods  of  estimating  impacts. 

2.  The  proposed  program  director  and 
other  key  personnel  identified  for 
participation  in  the  proposed  research 
effort,  including  a  description  of  their 
qualifications  and  their  respectivp 
organizational  responsibilities. 

3.  A  description  of  the  test  facilities 
and  equipment  currently  available  or  to 
be  obtained  for  use  in  the  conduct  of  the 
proposed  research  effort. 

4.  A  description  of  the  applicant’s 
previous  experience  or  on-going 
research  program  that  is  related  to  this 
proposed  research  effort. 

5.  A  detailed  schedule  and  budget  for 
the  proposed  research  effort,  including 
the  cost-sharing  contribution  proposed 
by  the  applicant,  as  well  as  any 
additional  financial  commitments  made 
by  other  sources. 

6.  A  detailed  statement  of  any 
technical  assistance  which  the  applicant 
may  require  of  NHTSA  in  order  to 
successfully  complete  the  proposed 
research  effort. 

Application  Review  Process  and 
Criteria 

Initially,  all  applications  will  be 
reviewed  to  confirm  that  the  applicant 
is  an  eligible  recipient  and  to  ensure 
that  the  application  contains  all  the 
information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  a  Technical  Evaluation  Committee. 
The  applications  will  be  evaluated  using 
the  following  criteria: 

1.  The  applicant’s  understanding  of 
the  purpose  and  unique  problems 
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represented  by  the  research  objectives  of 
this  cooperative  agreement  program  as 
evidenced  in  the  description  of  their 
proposed  project.  The  impact  the 
proposed  research  effort  will  have  on 
fostering  the  competitiveness  of  the 
United  States  IVHS  industry  in  national 
and  international  markets  will  also  be 
evaluated.  Specific  attention  shall  be 
placed  upon  the  applicant’s  stated 
proposed  development  effort. 

2.  The  potential  of  the  proposed 
research  effort  accomplishments  to 
make  a  significant  contribution  to  the 
deployment  of  collision  avoidance 
systems  and  the  potential  for  improving 
the  rate  of  deployment  of  proven 
collision  avoidance  technology  will  be  a 
primary  consideration.  The  size  of  the 
collision  type  being  addressed,  and,  if 
applicable,  the  estimated  effectiveness 
in  reducing  consequences  such  as 
bodily  injury,  fatalities,  property 
damage,  traffic  delays,  and  congestion 
and  the  proposed  measures  of 
effectiveness  and  methods  of  estimating 
impacts  will  also  be  evaluated. 

3.  The  technical  and  financial  merit  of 
the  proposed  research  effort,  including 
the  feasibility  of  approach,  practicality, 
planned  methodology,  and  anticipated 
results.  Financial  merit  will  be 
estimated  by  the  cost  of  the  cooperative 
agreement  to  be  borne  by  NHTSA 
compared  to  the  resources  that  would  be 
contributed  by  the  applicant  and  other 
sources  relative  to  the  potential 
reduction  in  the  number,  severity,  and 
consequences  of  motor  vehicle 
collisions  such  as  bodily  injury, 
fatalities,  property  damage,  traffic 
delays,  and  congestion  that  might  result 
horn  accomplishment  of  the  proposed 
research  effort. 

4.  The  adequacy  and  availability  of 
relevant  test  facilities  and  equipment 
identified  to  accomplish  the  proposed 
research  effort 

5.  The  adequacy  of  the  organizational 
plan  for  accomplishing  the  proposed 
research  effort,  including  the 
qualifications  and  experience  of  the 
research  team,  the  various  disciplines 
represented,  and  the  relative  level  of 
effort  proposed  for  professional, 
technical,  and  support  staff. 

Terms  and  Conditions  of  the  Award 

1.  If  applicable,  the  protection  of  the 
rights  and  welfare  of  human  subjects  in 
NHTSA-sponsored  experiments  is 
established  in  NHTSA  Orders  700-1 
and  700-3.  Any  recipient  must  satisfy 
the  requirements  and  guidelines  of  the 
NHTSA  Orders  700  series  prior  to  award 
of  the  cooperative  agreement.  It  is  not 
anticipated  that  non-human  subjects 
will  be  used  in  any  testing  performed 
under  this  cooperative  agreement  A 


copy  of  the  NHTSA  Orders  700  series 
may  be  obtained  from  the  administrative 
information  contact  designated  in  this 
notice. 

2.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20 — 
Department  of  Transportation  New 
Restrictions  on  Lobbying  and  49  CFR 
part  29 — Department  of  Transportation 
Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

3.  Cooperative  agreement(s)  will  be 
negotiated  to  include  provisions 
appropriate  to  organizational  conflicts 
of  interest  and  patent  rights  and 
copyright  retention  by  the  applicant.  At 
the  time  of  negotiation,  applicants  may 
be  required  to  disclose  all  actual  or 
apparent  conflicts  of  interest. 

4.  During  the  effective  period  of  the 
cooperative  agreement(s)  awarded  as  a 
result  of  this  notice,  the  agreement(s) 
shall  be  subject  to  NHTSA’s  General 
Provisions  for  Assistance  Agreements, 
the  cost  principles  of  OMB  Circular  A- 
21,  A-122,  or  FAR  31.2,  as  applicable  to 
the  recipient,  and  the  requirements  of 
49  CFR  part  20  and  part  29,  The 
agreement(s)  shall  also  be  subject  to  the 
general  administrative  requirements  of 
OMB  Circular  A-110,  if  applicable  to 
the  recipient  (non-profit  organizations 
and  educational  institutions). 

5.  Reporting  Requirements: 

a.  Written  Research  Reports:  The 
recipient  shall  submit  bimonthly 
research  reports  which  shall  be  due  15 
days  after  the  reporting  period,  and  a 
final  research  report  within  45  days 
after  the  completion  of  the  research 
effort.  An  original  and  three  copies  of 
each  of  these  research  reports  shall  be 
submitted  to  the  COTR. 

b.  Oral  Briefings:  The  recipient  shall 
conduct  semiannual  oral  presentations 
of  research  results  for  the  COTR  and 
other  interested  NHTSA  personnel.  For 
planning  purposes,  assume  that  these 
presentations  will  be  conducted  at  the 
NHTSA  Office  of  Crash  Avoidance 
Research,  Washington,  DC.  An  original 
and  three  copies  of  briefing  materials 
shall  be  submitted  in  the  COTR. 

Issued  on:  May  5. 1993. 

George  L.  Parker, 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  93-11085  Filed  5-10-93;  8:45  ami 
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Ralph  Hoar  Aaaoclataa;  Denial  of 
Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 


National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  section 
156  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (the  Act),  15 
U.S.C.  1381, 1416. 

Ralph  Hoar  and  Associates  (RHA) 
submitted  a  petition  (RP93-001)  dated 
January  25, 1993,  to  NHTSA  requesting 
that  a  hearing  be  held  to  determine 
whether  Nissan  Motor  Corporation  in 
U.S.A.  (Nissan)  has  met  its  obligation  to 
provide  an  adequate  remedy  for  safety 
defects  pertaining  to  engine 
compartment  fires  in  Nissan  vans. 

The  petition  asserted  that  “fire 
problems  in  Nissan  C22  mini-vans  have 
not  been  corrected”  by  the  three  recalls 
previously  conducted  by  Nissan — 87V- 
109,  90V— 136,  and  91V-211.  RHA  also 
urged  that  NHTSA  order  Nissan  “to 
repurchase  all  C22  mini-vans.” 

Since  the  Nissan  vans  were  the 
subject  of  three  recalls  to  correct  engine 
compartment  problems  that  could  result 
in  fires,  two  of  which  were  influenced 
directly  by  NHTSA,  the  agency  had 
intended  to  conduct  an  audit  of  the 
latest  recall,  91V-211,  after  the  recall 
had  been  ongoing  for  one  year.  The  RHA 
petition  alleging  a  problem  with  the 
three  Nissan  recalls  was  received  prior 
to  the  initiation  of  such  an  audit. 

In  response  to  the  petition,  the  agency 
initiated  a  review  of  these  safety  recalls. 
The  objective  of  the  review  was  to: 

•  Determine  the  magnitude  of  the 
engine  compartment  fire  problem  that 
existed  after  the  three  engine 
compartment  safety  recall  remedies 
were  implemented  by  reviewing 
relevant  information  from  all  sources; 
and 

•  Discuss  with  Nissan  its  review  of  all 
information  and  data,  especially  relating 
to  fires  in  those  vehicles  which  had  all 
the  prior  recall  work  completed. 

Subsequently,  the  agency: 

•  Provided  Nissan  an  opportunity  to 
describe  and  verify  the  remedial  actions 
it  proposed  to  implement  to  address  the 
fire  problem  as  part  of  a  fourth  recall; 
and 

•  Considered  if  such  actions  would 
provide  an  adequate  remedy  for  the 
engine  compartment  fire  problems  in 
these  vehicles. 

NHTSA  has  reviewed  the  information 
concerning  the  engine  compartment 
fires  and  Nissan’s  prospective  safety 
recall,  93V-036.  NHTSA  met  with 
Nissan  to  discuss  the  manner  in  which 
Nissan  identified  the  defect,  the 
proposed  remedy,  and  the  owner 
notification  schedule.  These  discussions 
included  detailed  information  on  testing 
conducted  by  Nissan  to  support  its 
recent  defect  determination  and  the 
adequacy  of  the  proposed  remody. 
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Nissan  has  provided  reports  of  12 
engine  compartment  fires  in  Nissan 
vans  wh  ich  had  all  applicable  safety 
recalls  completed.  NHTSA’s  review  of 
these  incidents  revealed  a  defect  trend. 
Seven  fires  appeared  to  have  resulted 
from  failed  or  missing  water  pump  fan 
belts  while  the  vehicles  were  being 
driven  on  the  highway.  Under  these 
circumstances,  the  temperature  of  the 
coolant  in  the  aluminum  cylinder  head 
rises  rapidly.  Each  of  the  engines  in  the 
seven  vans  were  found  to  have  a 
separated  steel  “welch  plug,”  or  freeze 
plug,  in  the  rear  of  the  cylinder  head. 
High  temperatures  of  the  cylinder  head 
resulted  in  greater  expansion  to  the 
aluminum  cylinder  head  compared  to 
the  steel  freeze  plug.  This  differential  in 
expansion  allowed  the  steel  plug  to  be 
ejected  from  the  aluminum  cylinder 
head,  allowing  coolant  to  be  expelled. 
The  coolant  appears  to  have  ignited 
from  contact  with  the  exhaust  manifold, 
or  another  hot  engine  compartment 
component  capable  of  igniting  the 
flammable  coolant. 

The  remaining  five  fires  were  caused 
by  random,  isolated  incidents,  not 
associated  with  defective  engine 
components,  as  follows: 

•  One  was  caused  by  faulty  electrical 
wiring  damaged  by  rodents: 

•  One  involved  the  wrong  valve  cover 
gasket  installed  on  a  replacement 
engine; 

•  One  involved  the  installation  of 
non-Nissan  spark  plug  wires  contacting 
the  exhaust  system  and  a  faulty  coolant 
hose  installation; 

•  One  involved  leaking  power 
steering  fluid  from  an  incorrectly 
installed  power  steering  pump;  and 

•  one  was  caused  by  an  incorrectly 
installed  coolant  hose  clamp. 

Nissan  filed  a  Defect  Information 
Report  with  NHTSA  on  March  10, 1993. 
Nissan  submitted  supplementary 
information  on  April  15, 1993,  and 
described  the  defect  as:  "Certain  engine 
compartment  components  in  the  C22 
Vans  manufactured  between  1987  and 
1990  may  fail  after  exposure  to 
sustained  excessive  temperatures,  such 
as  those  which  occur  after  failure  of  the 
cooling  driving  mechanism.  Under  such 
conditions,  the  failure  of  those 
components  may  result  in  engine 
compartment  fire.”  « 

Nissan  proposed  the  following 
remedies,  to  be  implemented  beginning 
in  August  1993: 

•  Replace  the  drive  mechanism  for 
the  entire  engine  cooling  system; 

•  Install  an  auxiliary  electric  fan 
operated  independently  of  the  primary 
cooling  system  drive  mechanism;  and 


•  Install  a  new  vertical  flow  radiator 
that  improves  coolant  system 
temperatures. 

Nissan  states  that  “this  remedy  will 
serve  to  ensure  appropriate 
temperatures  and  will  lower  the 
temperature  in  those  circumstances  in 
which  failure  of  the  relevant  engine 
compartment  components  is  possible. 
The  remedy  will  also  add  a  further 
margin  of  cooling  when  the  fan  of  the 
cooling  drive  mechanism  is  inoperative 
for  any  reason,  including  at  times  when 
the  ignition  is  off.  This  remedy  will 
work  to  eliminate  the  root  cause  of  those 
previously  observed  component  failures 
that  occasionally  led  to  engine 
compartment  fires.” 

In  addition  to  the  above  components, 
Nissan  will  include  an  enhanced 
warning  system  to  warn  the  vehicle 
operator  of  an  impending  engine  or  fire 
problem.  This  is  in  addition  to  its 
existing  system  which  activates  an 
instrument  panel  warning  lamp  if  the 
engine  cootant  level  drops  by  0.6  liters, 
the  coolant  temperature  exceeds  140  °C, 
or  the  alternator  stops  charging.  The 
enhanced  system  consists  of: 

•  A  warning  buzzer;  and 

•  Activation  of  the  vehicle's  4-way 
flasher  system. 

In  addition,  if  the  driver  continues  to 
drive  the  vehicle  for  35  seconds  after  all 
of  the  above  warnings,  an  engine  rpm 
limiter  will  engage  to  restrict  the  engine 
speed  to  1,800  rpms,  which  provides  a 
maximum  vehicle  speed  of 
approximately  36  mph.  This  limiter  will 
also  engage  if  for  any  reason  the  coolant 
temperature  exceeds  140°C. 

Tne  Nissan  remedy  also  includes  a 
cover  plate  for  the  cylinder  head  freeze 
plug  to  allow  for  controlled  venting  of 
coolant  in  the  event  of  abnormal  engine 
overheating  despite  these  other  remedial 
measures.  Such  controlled  venting  will 
preclude  fires  by  eliminating  the 
exposure  of  large  amounts  of  coolant  to 
hot  engine  compartment  components. 

In  response  to  NHTSA’s  request, 
Nissan  provided  the  agency  with  the 
results  of  testing  it  conducted  to 
establish  the  effectiveness  of  these 
remedial  actions  in  reducing  the 
likelihood  of  an  engine  compartment 
fire.  In  addition  to  bench  testing  of 
various  new  components  to  be  added  or 
replaced  in  the  Nissan  van’s  cooling 
system,  Nissan  conducted  a  series  of 
vehicle  tests  under  various  conditions; 
e.g.,  changes  in  vehicle  speed,  road 
grade,  and  transmission  gear. 
Measurements  were  taken  of  the  engine 
oil,  coolant,  and  engine  compartment 
temperatures.  In  all  test  conditions,  the 
remedies  to  be  implemented  by  Nissan 
appear  to  have  eliminated  the  potential 
for  an  engine  overheating  problem 


which  could  lead  to  an  engine 
compartment  fire. 

Based  on  NHTSA’s  review  of  the 
recent  engine  compartment  fires  in 
Nissan  vans,  and  the  actions  Nissan  will 
take  as  part  of  the  forthcoming  recall, 
the  agency  believes  that  Nissan's 
proposed  action  is  likely  to  satisfactorily 
address  the  defects  that  can  cause 
engine  compartment  fires  in  these  vans. 
Therefore,  the  agency  concludes  that  the 
most  appropriate  course  of  action  is  for 
Nissan  to  implement  this  remedy  and 
for  NHTSA  to  closely  monitor  the 
performance  and  effectiveness  of  the 
recall.  Accordingly,  a  public  hearing 
pursuant  to  section  156  is  neither 
necessary  nor  appropriate  at  this  time. 
The  agency  intends  to  conduct  a  full 
audit  of  this  recall  this  fall.  If  that  audit, 
or  any  other  information,  leads  the 
agency  to  the  conclusion  that  the  recall 
does  not  adequately  address  the  safety 
defects  in  these  vehicles,  NHTSA  will 
promptly  convene  such  a  hearing. 

In  view  of  the  agency’s  action  in  the 
petition,  there  is  no  need  to  address  the 
suggestion  in  the  RHA  petition  that 
NHTSA  order  Nissan  to  repurchase  all 
of  the  C22  vans.  However,  in  view  of  an 
apparent  misunderstanding  by  RHA  and 
some  other  interested  parties,  the 
agency  wishes  to  point  out  that  under 
section  154(a)(2)(A)(iii)  of  the  Act,  the 
agency  could,  at  most,  order  Nissan  to 
offer  to  repurchase  the  vehicles  by 
refunding  the  purchase  price  of  such 
motor  vehicle  in  full,  less  a  reasonable 
allowance  for  depreciation.  While  the 
agency  has  not  calculated  what  the 
repurchase  prices  would  be  under  this 
provision,  the  price  might  be  lower  than 
the  value  that  many  owners  would  plac« 
on  their  vans,  since  it  would  be  lower 
than  the  price  of  a  new,  comparable 
vehicle.  For  this  reason,  it  is  likely  that 
such  an  offer  would  not  be  accepted  by 
many  owners.  Accordingly,  if  the 
agency  were  to  issue  such  a  repurchase 
order  in  lieu  of  allowing  Nissan  to 
implement  the  remedial  actions  it  will 
take  in  its  fourth  recall  campaign,  many 
of  the  defective  vehicles  would  remain 
in  operation  without  any  improvement 
of  an  acknowledged  safety  problem. 

Based  on  the  foregoing  analysis  and 
the  likelihood  that  a  public  hearing  at 
this  time  would  not  promote  safety,  the 
RHA  petition  is  denied. 

Authority:  Sec.  124,  Pub.  L.  93-492:  88 
Stat.  1470  (15  U.S.G  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  May  4. 1993. 

William  A.  Boehfy, 

Associate  Administrator  for  Enforcement. 

[FR  Doc.  93-11075  Filed  5-10-93;  8  45  am) 
BILLING  CODE  4910-tt-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  May  5, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

l'.S.  Customs  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Air  Passenger  Survey. 

Description:  This  information 
collection  will  allow  air  passengers  to 
voice  their  opinion  on  the  type  of 
service  received.  This  is  a  step  in  our 
efforts  to  provide  the  best  possible 
service  to  air  passengers  entering  the 
United  States. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
750. 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Other  (one¬ 
time). 


Estimated  Total  Reporting  Burden:  62 
hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-11111  Filed  5-10-93;  8:45  am] 

BiUJNQ  CODE  4S20-Q2-M 


Internal  Revenue  Service 

[Delegation  Order  No.  240] 

Regional  Commissioner,  Southwest 
Region;  Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  authority. 


SUMMARY:  The  nationwide  authority  to 
determine  the  deduction  of  future 
dismantling  costs  of  the  Prudhoe  Bay 
facilities  is  hereby  delegated  to  the 
Regional  Commissioner,  Southwest 
Region. 

EFFECTIVE  DATE:  January  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 

Donadio,  Coordinated  Examination 
Programs,  EX:C,  room  2517, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  telephone  (202)  622-3664 
'not  a  toll-free  call). 


[Order  No.  240] 

Nationwide  Authority  To  Make 
Determinations  on  Future  Dismantling 
Costs  of  Prudhoe  Bay  Facilities 

Effective  date:  January  10, 1993. 

Pursuant  to  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
IRC  7802,  162,  461(a),  26  CFR  1.461- 
1(a)(2)  and  Treasury  Department  Order 
No.  150-37,  the  nationwide  authority  to 
determine  the  deduction  of  future 
dismantling  costs  of  the  Prudhoe  Bay 
facilities  is  hereby  delegated  to  the 
Regional  Commissioner,  Southwest 
Region. 

The  authority  of  each  District  Director 
to  determine  a  deductible  obligation  to 
perform  the  dismantlement,  removal, 
and  restoration  of  Prudhoe  Bay  Unit 
facilities  pursuant  to  26  CFR  1.461- 
1(a)(2)  must  be  in  accord  with 
determinations  made  by  the  Regional 
Commissioner,  Southwest  Region. 

All  protests  to  determinations  on 
future  dismantling  costs  of  Prudhoe  Bay 
facilities  will  be  assigned  to  the 
Regional  Director  of  Appeals,  Southwest 
Region,  for  administrative  appeal. 

Delegation  Order  No.  190  is 
supplemented  and  amended  consistent 
with  the  provisions  of  this  Order. 

This  delegation  does  not  extend  to  • 
cases  pending  before  the  United  States 
Tax  Court  nor  those  within  the 
jurisdiction  of  the  Department  of  Justice. 

This  authority  may  not  be 
redelegated. 

Dated:  January  10, 1993. 

Michael  P.  Dolan, 

Deputy  Commissioner. 

[FR  Doc.  93-11023  Filed  5-10-93;  8:45  am] 
BU-UNO  CODE  4*30-01 -a 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  pubRshed  under 
the  “Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  26183, 
Friday,  April  30, 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  p.m.  (Eastern  Time) 
Tuesday,  May  11, 1993. 

CHANGE  IN  THE  MEETING: 

Closed  Session 

The  closed  portion  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frances  M.  Hart,  Executive  Officer,  on 
(202) 663-4070. 

Dated:  May  7, 1993. 

Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

(FR  Doc.  93-11304  Filed  5-7-93;  8:45  am) 

BILLING  CODE  •7SO--06-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a  m.,  Tuesday. 

May  18, 1993. 

PLACE:  Room  600,  1730  K  Street,  NW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  on 
the  following: 

1.  Swift  et  al  v.  Consolidation  Cool  Co., 
Docket  No.  PENN  91-1038-D  (Issues  Include 
whether  the  judge  erred  in  holding  that 
Consolidation  Coal’s  accident  prevention 
program  for  high  risk  employees  violated  the 
antidiscrimination  provisions  of  30  U.S.C. 


Any  person  attending  this  oral 
argument  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
2706.150(a)(3)  and  2706.160(e). 

TIME  AND  DATE:  Immediately  following 
oral  argument. 

STATUS:  Closed  (Pursuant  to  5  U.S.C. 
552b(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Swift  et  al  v.  Consolidation  Coal  Co., 
Docket  No.  PENN  91-1038-D  (See  Oral 
Argument  Listing) 

It  was  determined  by  unanimous  vote 
of  Commissioners  that  this  meeting  be 
held  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629  /  (202)  708- 
9300  for  TDD  Relay  /  1-800-877-8339 
for  toll  free. 

)ean  H.  Ellen, 

Agenda  Clerk. 

(FR  Doc.  93-11179  Filed  5-10-93;  4:47  pm) 

BILLING  CO  CHE  *736-01-* 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 
May  17, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  Individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
oreviously  announced  meeting 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  7, 1993. 

William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  93-11288  Filed  5-7-93;  3:45  pm) 
BILLING  CODE  U10-01-P 


UNITED  STATES  INSTITUTE  OF  PEACE 

DATE/TIME:  Thursday,  May  13-Saturday, 
May  15,  1993;  9:00  a.m.  to  5:30  p.m. 

LOCATION:  Aspen  Institute,  Route  50  and 
Carmichael  Road;  Queenstown,  MD 
21658. 

STATUS:  (Open  Session) — portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5,  United  States 
Code,  as  provided  In  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Public  Law  98-525. 

AGENDA:  Approval  of  minutes  of  the 
Fifty-Eighth  Meeting  of  the  Board  of 
Directors;  Chairmans  Report;  Presidents 
Report;  General  Issues;  Selection  of 
National  Winners  of  Peace  Essay 
Contest;  Other  Business,  and  open 
discussion. 

CONTACT:  Mr.  Gregory  McCarthy. 
Director,  Public  Affairs  and  Information, 
Telephone:  202/457-1700. 

Dated:  May  6, 1993. 

Charles  D.  Smith, 

General  Counsel,  United  States  Institute  of 
Peace. 

(FR  Doc.  93-11263  Filed  5-7-93;  1:41  pm) 

BILLING  CODE  3156-01-*! 


Department  of 
Agriculture 

Agricultural  Marketing  Service 

7  CFR  Part  1001,  et  al. 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Order  Amending  Order; 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1075, 
1076, 1079, 1093, 1094, 1096, 1106, 
1108, 1124, 1126, 1131, 1134, 1135, 
1137,1138,1139 

[Docket  No.  AO-14-A64,  etc;  DA-90-017] 
RIN  0581-AA37 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Order  Amending 
Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


CFR 

part 

Marketing  area 

AO  Nos. 

1001 

New  England  . 

AO-14-A64 

1002 

New  York-New  Jer- 

sey  . 

AO-71  -A79 

1004 

Middle  Atlantic  . 

AO-160-A67 

1005 

Carolina  . 

AO-388-A3 

1006 

Upper  Florida . 

AO-356-A29 

1007 

Georgia . 

AO-366-A33 

1011 

Tennessee  Valley . 

AO-251 -A35 

1012 

Tampa  Bay  . 

AO-347-A32 

1013 

Southeastern  Florida 

AO-286- A39 

1030 

Chicago  Regional  . 

AO-361 -A28 

1032 

Southern  Illinois- 

Eastern  Missouri  ... 

AO-31 3-A39 

1033 

Ohio  Valley . 

AO-166-A60 

1036 

Eastern  Ohio-West- 

em  Pennsylvania  .. 

AO-1 79-A55 

1040 

Southern  Michigan  ... 

AO-225-A42 

1044 

Michigan  Upper  Pe- 

nin8ula . 

AO-299- A26 

1046 

Louisville-Lexington- 

Evansville . 

AO-1 23-A62 

1049 

Indiana . 

AO-31 9-A38 

1050 

Central  Illinois . 

AO-355-A27 

1064 

Greater  Kansas  City  . 

AO-23-A60 

1065 

Nebraska-Western 

Iowa  . 

AO-86- A47 

1068 

Upper  Midwest  . 

AO-1 78-A45 

1075 

Black  Hills,  South 

Dakota . 

AO-248- A21 

1076 

Eastern  South  Da- 

kota  . 

AO-260-A30 

1079 

Iowa . 

AO-295-A41 

1093 

Alabama-West  Flor- 

Ida . 

AO-386-A1 1 

1094 

New  Orteans-Mis- 

sissippi  . 

AO-103-A53 

1096 

Greater  Louisiana . 

AO-257-A40 

1106 

Southwest  Plains . 

AO-210-A52 

1108 

Central  Arkansas . 

AO-243-A43 

1124 

Pacific  Northwest . 

AO-368-A19 

1126 

Texas  . 

AO-231 -A60 

1131 

Central  Arizona . 

AO-271  -A29 

1134 

Western  Colorado  .... 

AO-301-A22 

1135 

Southwestern  Idaho- 

Eastern  Oregon  .... 

AO-380-A9 

1137 

Eastern  Colorado  . 

AO-326- A26 

M138 

New  Mexico  West 

Texas  . 

AO-335- A36 

7  CFR 
part 

Marketing  area 

AO  Nos. 

1139 

Great  Basin  . 

AO-309- A30 

1  The  Lubbock-Plainview,  Texas  Panhandle 
and  Rio  Grande  Valley  Orders  were  merged  to 
form  the  New  Mexico- West  Texas  order, 
effective  December  1, 1991. 

SUMMARY:  This  action  amends  37 
Federal  milk  marketing  orders  based  on 
evidence  received  at  a  43-day  hearing 
held  in  the  fall  of  1990.  The  major 
changes  relate  to  milk  classification  and 
the  pricing  of  reconstituted  milk. 

All  orders  will  provide  for  three 
classes  of  use.  Also,  each  class  will  be 
uniform  among  all  orders.  No  changes 
are  made  in  the  class  prices. 

With  respect  to  reconstituted  milk, 
the  “down-allocation”  and 
“compensatory  payment”  provisions 
that  apply  to  such  milk  will  be  changed. 
Under  the  amended  orders,  any  receipts 
of  concentrated  milk  or  nonfat  dry  milk 
that  are  reconstituted  for  fluid  use  will 
be  assigned  to  the  handler’s  Class  I  use 
prior  to  the  assignment  of  any  other 
milk  receipts  to  that  use.  To  qualify  for 
this  assignment  procedure,  the  handler 
will  have  to  label  the  fluid  milk  product 
as  reconstituted  milk. 

If  concentrated  milk  is  used  in  the 
reconstituted  product,  the  Class  I 
classification  will  be  passed  back  to  the 
Federal  order  market  where  the  milk 
originated.  If  nonfat  dry  milk  is  used, 
the  handler  may  elect  to  make  a 
payment  to  the  Federal  order  market 
where  the  powder  was  made.  The 
payment  per  hundredweight  will  be  the 
difference  between  the  originating 
market's  Class  I  and  Class  in  prices.  If 
there  is  no  election,  the  present 
compensatory  payment  in  the 
reconstituting  market  will  still  apply, 
but  at  $1.00  per  hundredweight  less. 

Each  of  the  37  amended  orders  was 
approved  by  the  required  number  of 
producers  who  were  eligible  to  have 
their  milk  pooled  during  a 
representative  month.  Referendums 
were  conducted  in  five  markets  and 
cooperative  associations  were  polled  in 
the  other  32  markets.  Three  additional 
orders  that  were  included  in  the  43-day 
hearing — Memphis,  Tennessee, 
Nashville,  Tennessee,  and  Paducah, 
Kentucky — are  not  included  in  this  final 
rule.  A  referendum  was  conducted  in 
each  of  these  markets  and  a  sufficient 
number  of  producers  did  not  approve 
the  issuance  of  the  proposed  amended 
orders.  These  three  orders  will  be 
subject  to  separate  actions. 

EFFECTIVE  DATE:  July  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
USDA/ AMS/Dairy  Division,  Order 


Formulation  Branch,  room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-4829. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  order  will  promote  more 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 

This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Advance  Notice  of  Proposed 
Rulemaking:  Issued  March  29, 1990; 
published  April  3, 1990  (55  FR  12369). 

Notice  of  Hearing:  Issued  July  11, 
1990;  published  July  17. 1990  (55  FR 
29034). 

Extension  of  Time  for  Filing  Briefs 
and  Reply  Briefs:  Issued  March  28, 
1991;  published  April  3, 1991  (56  FR 
13603). 
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Recommended  Decision:  Issued 
November  6, 1991;  published  November 
22,  1991  (56  FR  58972). 

Extension  of  Time  for  Filing 
Exceptions:  Issued  December  24, 1991; 
published  January  6, 1992  (57  FR  383). 

Final  Decision:  Issued  February  5, 
1993;  published  March  5, 1993  (58  FR 
12634). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  each  of  the 
aforesaid  orders  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Act  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  for  each  of  the  specified 
orders  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
the  marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 


the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
the  only  practical  means  pursuant  to  the 
declared  policy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders,  as  hereby 
amended;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders, 
except  the  order  regulating  the  handling 
of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
a  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and/or 
who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
respective  marketing  areas,  and 

(4)  The  issuance  of  the  order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
at  least  three-fourths  of  the  producers 
who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  the  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Parts  1001, 

1002. 1004. 1005. 1006. 1007. 1011, 
1012, 1013, 1030, 1032, 1033, 1036, 

1040. 1044. 1046. 1049. 1050. 1064, 
1065, 1068, 1075, 1076, 1079, 1093, 

1094. 1096. 1106. 1108. 1124. 1126, 

1131. 1134. 1135. 1137. 1138. 1139 

Milk  marketing  orders. 

Order  Relative  to  Handling 

On  and  after  July  1, 1993,  the 
handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  orders  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  1001, 1002,  1004, 1005, 1006, 

1007. 1011,  1012,  1013,  1030,  1032, 
1033,  1036, 1040,  1044,  1046, 1049, 

1050. 1064,  1065,  1068,  1075, 1076, 
1079, 1093, 1094, 1096,  1106, 1108, 

1124. 1126,  1131,  1134,  1135,  1137, 

1138. 1139  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

PART  1001 — MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

1.  Section  1001.17  is  revised  to  read 
as  follows: 

$1001.17  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 


percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1001  18  is  revised  to  read 
as  follows: 

$  1001.18  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1001.22  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

$  1 001 .22  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1001.15, 1001.41  and 
1001.52. 

4.  Section  1001.40  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

$  1 001 .40  Classes  of  utilization. 
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(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii}  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 


(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  reouires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1001.17  and  the 
fluid  cream  product  definition  pursuant 
to  §  1001.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1001.41(a)  to  the  receipts  specified  in 
§  1001.41(a)(2)  and  in  shrinkage 
specified  in  §  1001.41  (b)  and  (c). 

***** 

5.  Section  1001.42  is  amended  by 
adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$1001.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 


(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  - 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1001.43  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

$  1001 .43  General  classification  rules. 
***** 

(g)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1001.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1001.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1001.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(5),  revising  paragraphs  (a)(6)  and 
(a)(7)(i),  to  read  as  follows: 

$1001.44  Classification  of  producer  milk. 
***** 

(а)  *  *  • 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1001.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
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concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1001.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1001.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1001.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 

*  *  *  •  • 

8.  Section  1001.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 001 .45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

*  *  *  *  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1001.43(g)  and 
§  1001.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  *  •  * 

9.  Section  1001.53  is  amended  by 
revising  paragraph  (h)(1)  to  read  as 
follows: 

$  1001 .53  Determination  of  applicable  zone 
locations  for  pricing  purposes. 

•  *  •  •  * 

(h)  *  *  * 

(1)  After  the  allocation  step  of 
§  1001.^4(a)(12)  for  the  transferee-plant, 
multiply  the  remaining  pounds  of  Class 
I  skim  milk  and  Class  I  butterfat,  plus 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  from  other  pool  plants  that  are 
assigned  to  Class  I  use,  by  110  percent 
and  150  percent,  respectively: 

*  *  •  *  * 

10.  Section  1001.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 


adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S 1001 .60  Handler's  value  of  milk  for 
computing  basic  blended  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  1  pursuant  to 
§  1001.43(g)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1001.44(a)(7)  (i) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1001.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1001.43(g)  and  §  1001.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1001.44(a)(ll)  and  the  corresponding 
steps  of  §  1001.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gjf  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1001.43(g); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1001.61(e);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 


hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1001.61  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  revising  paragraphs  (a)  and  (d).  and 
adding  new  paragraphs  (c)  and  (e)  to 
read  as  follows: 

S 1 001 .61  Partially  regulated  distributing 
plant  operator's  value  of  milk  for  computing 
basic  blended  price. 
***** 

(a)  Subtract  from  the  quantity  of  route 
disposition,  except  reconstituted  milk 
products,  distributed  in  the  marketing 
area  by  the  partially  regulated 
distributing  plant  operator  the  quantity 
of  fluid  milk  products  (except 
reconstituted  milk  products  and  those 
described  in  paragraph  (b)  of  this 
section)  received  at  the  plant  during  the 
month  that  is  classified  and  priced  as 
Class  I  milk  or  the  equivalent  thereof 
under  any  marketwide  pool  Federal 
order  and  that  is  not  used  to  offset  route 
disposition  in  any  other  marketing  area, 
and  multiply  the  result  by  the 
applicable  Class  I  price; 
***** 

(c)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant.  Add  the 
amount  obtained  from  multiplying  the 
pounds  of  labeled  reconstituted  milk 
included  previously  in  this  paragraph 
by  the  difference  between  the  Class  I 
price  applicable  at  the  location  of  the 
partially  regulated  distributing  plant 
less  $1.00  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  III  price. 
For  any  reconstituted  milk  that  is  not  so 
labeled,  the  Class  1  price  shall  not  be 
reduced  by  $1.00.  Alternatively,  for 
such  disposition,  payments  may  be 
made  to  the  producer-settlement  fund  of 
the  order  regulating  the  producer  milk 
used  to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
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received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(d)  Add  the  values  pursuant  to 
paragraphs  (a)  through  (c)  of  this 
section. 

(e)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1001.43(g).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1.  Section  1002.15  is  revised  to  read 
as  follows: 

§1002.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include; 


(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1002.18  is  revised  to  read 
as  follows: 

§1002.18  Fluid  c<  cam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1002.20  is  added  under  the 
undesignated  centerheading  “General 
provisions  and  definitions"  to  read  as 
follows: 

§  1002.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and  • 
bulk  fluid  cream  products  are  disposed 
of  that  uses  such  receipts  as  ingredients 
in  food  products  and  has  no  disposition 
of  fluid  milk  products  or  fluid  cream 
products  other  than  those  received  in 
consumer-type  packages. 

4.  Section  §  1022.22  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1 002.22  Additional  duties  of  the  market 
administrator. 

***** 

(e)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  another  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §§  1002.40(c)  and 
1002.45  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

5.  Section  §  1002.40  is  revised  to  read 
as  follows: 


§  1002.40  General  daseMIcation  rules. 

All  skim  milk  and  butterfat  required 
to  be  reported  by  each  handler  pursuant 
to  §§  1002.30  and  1002.32  shall  be 
classified  each  month  pursuant  to  the 
provisions  of  §§  1002.41  through 
1002.46,  subject  to  the  following 
conditions: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1002.30, 
including  the  pounds  of  skim  milk  and 
butterfat,  respectively,  in  each  class  in 
accordance  with  §§  1002.40  through 
1002.44; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  used  or  disposed  of  in  such 
product  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  products  plus 
all  the  water  originally  associated  with 
such  solids;  and 

(c)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1002.45.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1002.45  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

6.  Section  1002.41  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  1 002.41  Classes  of  utilization. 
***** 

(c)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat; 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (d)  of  this  section;  v 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (c)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
a  commercial  food  processor  if  the 
market  administrator  is  permitted  to 
audit  the  records  of  the  commercial  food 
processing  establishment  for  the 
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purpose  of  verification.  Otherwise,  such 
uses  shall  be  Class  1; 

(4)  Used  to  produce: 

(i)  Cottage  cnaese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(d)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(c)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (c)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (c)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (c)(4)(i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (c)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (c)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1002.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1002.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1002.42(a)  to  the  receipts  specified  in 
§  1002.42(a)(2)  and  in  shrinkage 
specified  in  §  1002.42(b)  and  (c). 

7.  Section  1002.44  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  adding  the  following 
sentence  to  the  text  of  paragraph  (a)(1), 
and  revising  the  introductory  text  of 
paragraph  (d),  to  read  as  follows; 

$1002.44  Transfers. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  or  a 
pool  unit  to  another  pool  plant  shall  be 
classified  as  Class  I-A  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  •  •  *  * 

(d)  Transfers  to  other  nonpool  plants. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  or  a 
pool  unit  to  a  nonpool  plant  that  is  not 
an  other  order  plant  or  a  producer- 
handler  plant  snail  be  classified: 

*  •  #  •  • 


8.  Section  1002.45  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7) .  nd 
(a)(8)(i),  to  read  as  follows: 

$  1002.45  Allocation  of  aklm  milk  and 
butterfat  daaaifted. 

*  •  #  •  • 

(а)  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  produces 
specified  in  §  1002.41(c)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1002.41(c)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  HI  milk  pursuant  to 

§  1002.41(d)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(8)  *  *  * 

(1)  Bulk  concentrated  fluid  milk 
products  ^nd  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1002.41(c)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 

•  *  •  •  • 

9.  Section  1002.60  is  amended  by 
revising  paragraph  (d)(2),  redesignating 
paragraphs  (d)(3)  and  (d)(4)  as 
paragraphs  (d)(5)  and  (d)(6),  adding  new 
paragraphs  (d)(3)  and  (d)(4), 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  a  new  paragraph  (e),  to 
read  as  follows: 

$1002.60  Net  pool  obligation  of  handlers. 

*  *  *  *  • 

(d)  *  *  * 

(2)  Multiply  the  pounds  of  sxim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  subtracted  from  Class  I- 
A  pursuant  to  §  1002.45(a)(8)(i)  and  th6 
corresponding  step  of  §  1002.45(b)  and 
the  pounds  of  skim  milk  and  butterfat 
specified  in  §  1002.44(d)(3)(vii)  by  the 
difference  between  the  Class  I-A  and 
Class  III  prices,  each  adjusted  by  the 
applicable  differential  pursuant  to 
§1002.52; 
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(3)  Multiply  the  pounds  of  skim  milk 
and  butterfat  in  receipts  of  nonfluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1002.40(c)  by  the 
difference  between  the  Class  I  price  less 
$1.00  (but  not  to  be  less  than  the  Class 
111  price)  and  the  Class  III  price,  both 
adjusted  by  the  applicable  differential 
pursuant  to  §  1002.52.  Alternatively,  the 
handler  may,  with  respect  to  such 
receipts  of  nonfluid  milk  products 
processed  from  producer  milk  regulated 
under  another  Federal  order,  elect  to 
make  payment  to  the  producer- 
settlement  fund  of  the  other  order  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  products  were  processed  (but  not 
to  be  less  than  the  Class  111  price)  and 
the  Class  in  price.  This  payment  option 
shall  apply  only  if  a  majority  of  the  total 
milk  received  at  the  plant  that  processed 
the  nonfluid  milk  products  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  products. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  milk  products 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator; 

(4)  Multiply  the  quantity  of  skim  milk 
and  butterfat  in  receipts  of  concentrated 
fluid  milk  products  from  plants  other 
than  those  defined  in  §  1002.8(b)  or  (d) 
or  as  a  producer-handler  and  which  are 
assigned  to  Class  1  pursuant  to 

§  1002.40(c)  or  which  are  subtracted 
from  Class  I-A  pursuant  to 
§  1002.45(a)(8)(i)  and  the  corresponding 
step  of  §  1002.45(b)  by  the  Class  I  price, 
adjusted  by  the  applicable  differential 
pursuant  to  §  1002.52. 

*  •  *  *  • 

(e)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

***** 

10.  Section  1002.61  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read 
as  follows: 


§  1002.61  Computation  of  the  uniform 
price. 

***** 

(g)  Subtract  an  amount  equal  to  not 
less  than  8  cents  nor  more  than  9  cents 
per  hundredweight  of  pool  milk  and 
receipts  of  concentrated  fluid  milk 
products  for  which  a  payment 
obligation  is  computed  pursuant  to 

§  1002.60(d)(4)  to  provide  against  the 
contingency  of  errors  in  reports  and 
payments  or  of  delinquencies  in 
payments  by  handlers;  and 

(h)  Divide  the  result  obtained  in 
paragraph  (g)  of  this  section  by  the  total 
pounds  of  pool  milk  delivered  by  dairy 
farmers  and  the  total  pounds  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  1002.60(d)(4). 
The  result  shall  be  known  as  the 
uniform  price. 

11.  Section  1002.74  is  amended  by 
deleting  the  word  "and”  at  the  end  of 
paragraph  (a)(1),  replacing  the  period  at 
the  end  of  paragraph  (a)(2)  with  a  semi¬ 
colon,  and  adding  a  new  paragraph 

(a) (3)  to  read  as  follows: 

$  1002.74  Handler's  poof  debit  or  credit. 
***** 

(a)  *  *  * 

(3)  Multiply  the  quantity  of 
concentrated  fluid  milk  products  for 
which  a  payment  obligation  is 
computed  pursuant  to  §  1002.60(d)(4)  by 
the  uniform  price. 
***** 

12.  Section  1002.85  is  amended  by 
changing  the  reference  "§  1002.60 
(d)(2)”  to  "§  1002.60  (d)(2),  (d)(3)  and 
(d)(4)”. 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.15  is  revised  to  read 
as  follows: 

§1004.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 


skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1004.16  is  revised  to  read 
as  follows: 

§  1004.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1004.22  is  added  under  the 
undesignated  heading  "Definitions”  to 
read  as  follows: 

§1004.22  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1004.12, 1004.13,  and 
1004.41. 

4.  Section  1004.40  paragraphs  (b)  and 

(c)  are  revised  to  read  as  follows: 

§  1004.40  Classes  of  utilization. 
***** 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
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processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed -in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 


(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1004.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1004.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1004.41(a)  tc  the  receipts  specified  in 
§  1004.41(a)(2)  and  in  shrinkage 
specified  in  §  1004.41(b)  and  (c). 

***** 

5.  Section  1004.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

i  1004.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  •  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization. 


and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1004.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f  1004.43  General  classification  rules. 
***** 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1004.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1004.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1004.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(6)  and  revising  paragraphs  (a)(7)  and 
(a)(8)(i),  to  read  as  follows: 

$1004.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1004.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  •  •  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1004.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  HI  milk  pursuant  to 
§  1004.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(»)•** 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
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other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1004.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
ia)(6)  and  (a)(7)  of  this  section; 
***** 

8.  Section  1004.45  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  1004.45  Market  administrator's  reports 
and  announcementa  concerning 
classification. 

***** 

(c)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  horn  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1004.43(e)  and 
§  1004.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1004.60  is  amended  by 
revising  paragraphs  (f)  and  (h),  and 
adding  new  paragraphs  (1),  (m)  and  (n) 
to  read  as  follows: 

S 1 004.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §  1004.43(e)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1004.44(a)(8)  (i)  through 
(iv),  and  the  corresponding  step  of 
§  1004.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant  and  bulk  concentrated  fluid  milk 
products  from  pool  plants,  other  order 
plants  and  unregulated  supply  plants, 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference; 
***** 

(h)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1004.43(e)  and  §  1004.44(a)(8)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1004.44(a)(12)  and  the  corresponding 
steps  of  §  1004.44(b),  excluding  such 
hundredweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 


equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order,  applicable  at  the  location  of 
the  nearest  unregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month’s  Class  I- 
Class  III  price  difference; 
***** 

(l)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1004.43(e); 

(m)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1004.76(b)(5)  or  (c);  and 

(n)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

$1004.74  [Amended] 

10.  Section  1004.74  is  amended  by 
removing  paragraph  (a)(2)(iii)  and 
redesignating  paragraphs  (a)(2)(iv)  and 

(a)(2)(v)  as  paragraphs  (a)(2)(iii)  and 
(a)(2)(iv)  respectively. 

11.  Section  1004.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1 004.76  Payment*  by  a  handier 
operating  a  partially  regulated  distributing 
plant 

***** 

(b)  -  *  * 

(3)  Deduct  the  quantity  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  on  routes  in  the 


marketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price,  subtract  its  value  at  the 
uniform  price  computed  pursuant  to 
§  1004.62,  and  add  for  the  quantity  of 
labeled  reconstituted  skim  milk 
specified  in  paragraph  (b)(3)  of  this 
section  its  value  computed  at  the  Class 
I  price  less  $1.00  (but  not  to  be  less  than 
the  Class  III  price)  and  the  value  of  such 
milk  at  the  Class  III  price  (except  that 
the  Class  I  price  and  the  uniform  price 
shall  be  adjusted  for  the  location  of  the 
nonpool  plant  and  shall  not  be  less  than 
the  Class  IE  price).  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  UI  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1004.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
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not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1004.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1004.65  Assessment  for  order 
administration. 

***** 

(a)  Each  handler  (excluding  a 
cooperative  association  in  its  capacity  as 
a  handler  pursuant  to  §  1004.9(c),  and  a 
cooperative  association  as  the  operator 
of  a  pool  plant  with  respect  to  milk 
transferred  in  bulk  to  a  pool  plant)  with 
respect  to  the  handler’s  receipts  of 
producer  milk  (including  such  handler’s 
own-farm  production,  milk  received 
from  a  cooperative  association  pursuant 
to  §  1004.9(c),  and  milk  transferred  in 
bulk  from  a  pool  plant  owned  and 
operated  by  a  cooperative  association) 
and  receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1004.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1004.44(a)(8)  and  (a)(12)  and  the 
corresponding  step  of  §  1004.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1004.60(f)  and  (h); 
***** 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  Section  1005.15  is  revised  to  read 
as  follows: 

§1005.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 


(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1005.16  is  revised  to  read 
as  follows: 

§  1005.16  Ruid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1005.19  is  added  to  read 
as  follows: 

§  1005.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1005.13, 1005.41  and 
1005.53. 

4.  Section  1005.40  is  revised  to  read 
as  follows: 

§  1005.40  Classes  of  utilization. 

Except  as  provided  in  §  1005.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1005.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 


bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
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disposing  handler  that  a re  specified  in 
paragraphs  (bK4M0  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  Med; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1005.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1005.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1005.41(a)  to  the  receipts  specified  in 
§  1005.41(a)(2)  and  in  shrinkage 
specified  in  §  1005.41(b)  and  (c). 

5.  Section  1005.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

$  1005.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  Tbs  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  *  •  * 

(d)*  •  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 


possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  tne  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  *  *  urn 

6.  Section  1005.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  1005.43  General  classification  rules. 

•  *  *  •  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1005.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  undeT  §  1005.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1005.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
*‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
”(a)(2)(i)’\  to  read  as  follows: 

$1005.44  Classification  of  producer  milk. 

*  *  *  •  • 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  1  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

•  *  *  *  • 


(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1005.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1005.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1005.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1005.40(b)(1)  dial  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1005.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

^  *  *  •  •  * 

8.  Section  1005.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 005.45  Market  administrator’!  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
pioducts  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1005.43(d)  and 
§  1005.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
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correct  errors  disclosed  in  the 
verification  of  such  report. 

***** 

9.  Section  1005.53  is  amended  by 
revising  paragraph  (h)(1)  introductory 
text  to  read  as  follows: 

$  1 005.53  Plant  location  adjustments  for 
handlers. 

***** 

(b)  *  •  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1005.44(a)(12)  and  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1005.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

§  1005.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IH  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1005.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1005.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1005.43(d)  and  §  1005.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1005.44(a)(ll)  and  the  corresponding 
steps  of  §  1005.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 


(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 

lant  and  the  Class  HI  price)  by  the 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1005.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1005.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
hulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1005.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

S 1 005.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 


the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  non  fluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  HI  price)  and  the  Class  HI 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1005.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  HI  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fluid  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1005.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$1005.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1005.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1005.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1005.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1005.60(d)  and  (f);  and 
***** 
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PART  1006-MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  Section  1006.15  is  revised  to  read 
as  follows: 

$1006.15  Flaw  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

.(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1006.16  is  revised  to  read 
as  follows: 

$  1006.16  Raid  cream  product. 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  mere  butterfat, 
with  or  without  the  addition  of  ether 
ingredients. 

3.  A  new  $  1006.21  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

$  1006.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 


same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1006.13, 1006.41  and 
1006.52. 

4.  Section  1006.40  is  revised  to  read 
as  follows: 

$1006.40  Classes  of  utilization. 

Except  as  provided  in  §  1006.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1006.30  shall  be  classified  as  follows: 

(a)  Class  1  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  IH  milk. 

(b)  Class  U  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  foe  market  administrator  is 
permitted  to  audit  foe  records  of  foe 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  C  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 


(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroii; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  foe  end  of  foe 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  foe 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  foe 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  foe  handler  of  such 
dumping  in  advance  for  foe  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  foe  market 
administrator  so  requires,  foe  handier 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  tofoe 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  foe  quantity 
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of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1006.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1006.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1006.41(a)  to  the  receipts  specified  in 
§  1006.41(a)(2)  and  in  shrinkage 
specified  in  §  1006.41(b)  and  (c). 

5.  Section  1006.42  is  revised  to  read 
as  follows: 

§  1006.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1006.44(a)(12)  and  the  corresponding 
step  of  §  1006.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(7) 
or  the  corresponding  step  of 

§  1006.44(h),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1006.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 

§  1006.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  horn  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 


bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(l},  (b)(2),  er 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  m  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1006.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  distributing  plants.  Skim 
milk  or  butterfat  in  the  following  forms 
that  is  transferred  from  a  pool  plant  to 
a  producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
distributing  plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat. 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 


(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant,  an 
exempt  distributing  plant,  or  a 
producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2HiHA)  and  (B)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1006.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from,  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
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milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1006.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

$  1006.43  General  classification  rules. 

•  •  •  •  • 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 


pursuant  to  §  1006.30  and  compute  the 
total  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  at  each  pool 
plant. 

•  •  »  •  * 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1006.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1006.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1006.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1006.44  is  revised  to  read 
as  follows: 

$  1006.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1006.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1006.9(b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1006.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 


of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  IQ  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  Q  the  pounds  of  skim  milk 
in  products  specified  in  §  1006.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  Q; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1006.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  U  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1006.40(b),  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1006.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
D; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  ni,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1006.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
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order  and  from  an  exempt  distributing 
plant; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 

milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant.  ^ 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  HI: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (aK8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  m  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  1  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
i  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  1  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 


from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentrated  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  II  or  Class  III 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  n  and 
Class  III  combined: 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1006.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  IU  combined  being 
subtracted  first  from  Class  IU  and  then 
from  Class  U,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i).  (a)(7)(v),  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
he  subtracted  from  Class  U  and  Class  IU 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 


pounds  of  skim  milk  in  Class  U  and 
Class  IU  combined  shall  be  increased 
(increasing  as  necessary  Class  IU  and 
then  Class  U  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  Uke 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 
and 

(11)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  ID  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  HI 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  IU  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1006.45(a);  or 

(B)  The  total  pounds  of  skim  milk 

remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler):  c 


27790 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


(ii)  Should  the  proration  pursuant  to 
paragraph  (a)'12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  01  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  Q  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 

(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 

to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount*(decreasing  as  necessary 
Class  m  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1006.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk. 


subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  HI.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1006.45  is  amended  by 
changing  the  reference  ”§  1006.44(a)(9)” 
to  "§  1006.44(a)(12)”  in  paragraph  (a) 
and  revising  paragraph  (b)  to  read  as 
follows: 

S  1006.45  Market  administrator’s  reports . 
and  announcements  concerning 
classification. 

*  *  *  *  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1006.43(d)  and 

§  1006.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1006.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$1006.50  Class  prices. 
***** 

(c)  Class  III  price.  The  Class  HI  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1006.60  is  revised  to  read 
as  follows: 

$  1 006.60  Handler’s  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1006.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  In  each  class  as  determined 
pursuant  to  $  1006.44(a)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 


(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1006.44(a)(14)  and  the  corresponding 
step  of  §  1006.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1006.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  HI  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
H  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  U  pursuant  to 

§  1006.44(a)(9)  and  the  corresponding 
step  of  §  1006.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  HI  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1006.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1006.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1006.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1006.44(a)(7)(v)  and  (vi) 
and  the  corresponding  step  of 

§  1006.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1006.43(d)  and  §  1006.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1006.44(a)(ll)  and  the  corresponding 
steps  of  §  1006.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
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(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1006.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1006.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory- 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1006.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1 006.76  Payment*  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(b)  *  *  * 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  made  from 
nonfluid  milk  products,  and  milk  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
defined  in  any  order,  which  are  then 
disposed  of  as  route  disposition  in  the 
marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  ID  price.  For  any 


reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1006.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1006.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 006.65  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1006.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1006.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1006.44(b), 


except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1006.60(d)  and  (f):  and 
***** 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.15  is  revised  to  read 
as  follows: 

$1007.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1007.16  is  revised  to  read 
as  follows: 

$  1007.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1007.21  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follow: 

§  1007.21  Commercial  food  processing 
establishment. 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 


27792 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1007.13,  1007.41  and 
1007.52. 

4.  Section  1007.40  is  revised  to  read 
as  follows: 

§1007.40  Classes  ol  utilization. 

Except  as  provided  in  §  1007.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1007.30  shall  be  classified  as  follows: 

(a)  Gass  I  milk.  Class  I  milk  shall  be 
ail  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Gass  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 


mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Gass  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded  or  grated  and  are  not 
included  in  paragraph  (b)(4)(i)  of  this 
section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 


verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (bHl)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1007.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1007.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1007.41(a)  to  the  receipts  specified  in 
§  1007.41(a)(2)  and  in  shrinkage 
specified  in  §  1007.41  (b)  and  (c). 

5.  Section  1007.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§1007.42  Classification  of  transfer*  and 
diversions. 

***** 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1007.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1007.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
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established  by  the  handler)  prior  to  any 
assignments  under  $  1007.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1007.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1007.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)’\  to  read  as  follows: 

§  1007.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1007.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1007.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1007.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 


product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1007.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1007.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1007.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 007.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1007.43(d)  and 
§  1007.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1007.60  is  amended  by 
revising  paragraphs  (d),  (f).  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

f  1007.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1007.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1007.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 


unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1007.43(d)  and  §  1007.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1007.44(a)(ll)  and  the  corresponding 
steps  of  §  1007.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1007.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1007.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1007.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1007.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
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the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  •  *  •  • 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

*  *  •  *  * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1007.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 


11.  Section  1007.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1007.85  Assessment  tor  order 
administration. 

*  *  *  *  * 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1007.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1007.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1007.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1007.60(d)  and  (f);  and 
***** 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.15  is  revised  to  read 
as  follows: 

S  1011.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  inilk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1011.16  is  revised  to  read 
as  follows: 

$1011.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 


3.  A  new  §  1011.19  is  added  to  read 
as  follows: 

$1011.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1011.13, 1011.41  and 
1011.52. 

4.  Section  1011.40  is  revised  to  read 
as  follows: 

$  1 01 1 .40  Classes  of  utilization. 

Except  as  provided  in  §  1011.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handier  pursuant  to 
§  1011.30  shall  be  classified  as  follows; 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fa!  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


27795 


\ 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

’  (ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  Droduct  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 


dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1011.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1011.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1011.41(a)  to  the  receipts  specified  in 
§  1011.41(a)(2)  and  in  shrinkage 
specified  in  §  1011.41  (b)  and  (c). 

5.  Section  1011.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 

$1011.42  Classification  of  transfers  and 
diversions. 

*  *  *  *  * 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  HI  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  non  pool  plant  from  pool 
plants  and  other  order  plants  shall  bo 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  n  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1011.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


1 1011.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1011.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1011.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1011.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i),  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows: 

$  101 1.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1011.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
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specified  in  §  1011.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1011.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1011.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IB,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1011.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1011.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 01 1 .45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1011.43(d)  and 
§  1011.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1011.52  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1)  to  read  as  follows: 

$  101 1.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  -  -  - 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1011.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 


10.  Section  1011.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

11011.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1011.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1011.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1011.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1011.43(d)  and  §  1011 .44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1011.44(a)(ll)  and  the  corresponding 
steps  of  §  1011.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 

lant  and  the  Class  III  price)  by  the 

undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
S  1011.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1011.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 


other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1011.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$1011.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  IB  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  IB  price)  and  the  Class  IB 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 
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(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1011.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1011.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$1011.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1011.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1011.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1011.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1011.60  (d)  and  (f);  and 


PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  Section  1012.15  is  revised  to  read 
as  follows: 

$  1012.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
De  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 


(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1012.16  is  revised  to  read 
as  follows: 

$  1012.16  Fluid  cream  product. 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1012.20  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§  1012.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  $$  1012.13, 1012.41  and 
1012.52. 

4.  Section  1012.40  is  revised  to  read 
as  follows: 

$  1012.40  Classes  of  utilization. 

Except  as  provided  in  §  1012.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1012.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  HI  milk. 


(b)  Class  II  milk.  Class  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
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package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1012.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1012.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1012.41(a)  to  the  receipts  specified  in 
§  1012.41(a)(2)  and  in  shrinkage 
specified  in  §  1012.41(b)  and  (c). 

5.  Section  1012.42  is  revised  to  read 
as  follows: 

§  1 01 2.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 


classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1012.44(a)(12)  and  the  corresponding 
step  of  §  1012.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(7) 
or  the  corresponding  step  of 

§  1012.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1012.44(a)(ll) 
or  (a)(12)  or  die  corresponding  steps  of 

§  1012.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  he  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  HI  milk  to 
the  extent  of  such  utilization  available 


for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  m  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1012.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  in,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 
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(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1012.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  1  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant’s  receipts 
from  dairy  fanners  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 


(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  un assigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1012.43  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

$  1 01 2.43  General  classification  rules. 
***** 

(a)  Each  month,  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors, 
the  reports  submitted  by  each  handler 
pursuant  to  $  1012.30  and  compute  the 
total  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  at  each  pool 
plant. 

***** 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1012.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1012.44.  Any 


remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1012.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1012.44  is  revised  to  read 
as  follows: 

S  1012.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  $  1012.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1012.9(b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  IQ  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1012.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

^3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1012.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1012.40(h)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
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the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1012.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1012.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II;  and 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1012.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined  • 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted- 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

U)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 


which  the  handler  requests  a 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m 
combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)(A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  m  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  IQ 
combined  shall  be  increased  (increasing 
as  necessary  Class  ni  and  then  Class  Q 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  unconcentrated  fluid 
milk  products  transferred  or  diverted  to 
such  plant  and  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  if  Class  Q  or  Class  IQ 
classification  is  requested  by  the 
operator  of  the  other  order  plant  and  the 
handler,  but  not  in  excess  of  the  pounds 


of  skim  milk  remaining  in  Class  Q  and 
Class  IQ  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IQ,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1012.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  IQ  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  Q  and  Class  IQ  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  IQ  combined  being 
subtracted  first  from  Class  IQ  and  then 
from  Class  Q,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  fl  and  Class  01 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  Q  and 
Class  IQ  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
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quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  K  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  D  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  in  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1012.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  ail 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  III  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  01  and  then  Class  II 


to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1012.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  III.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1012.45  is  amended  by 
changing  the  reference 
’’§  1012.44(a)(9)”in  paragraph  (a)  to 
’’§  1012.44(a)(12)”  and  revising 
paragraph  (b)  to  read  as  follows: 


|101 2.45  Market  administrator’*  reports 
and  announcements  concerning 
classification. 

»  •  #  •  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1012.43(d)  and 

$  1012.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

#  *  *  •  * 

9.  Section  1012.50  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$  1012.50  Class  prices. 
***** 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

9a.  Section  1012.60  is  revised  to  read 
as  follows: 

$  1012.60  Handler's  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1012.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1012.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1012.44(a)(14)  and  the  corresponding 
step  of  §  1012.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1012.74,  that 
are  applicableiit  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1012.44(a)(9)  and  the  corresponding 
step  of  $  1012.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
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Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  mil*  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1012.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1012.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1012.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1012.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1012.43(d)  and  §  1012.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1012.44(a)(ll)  and  the  corresponding 
steps  of  §  1012.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1012.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1012.76(b)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 


hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1012.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1012.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant  and  miik  or 
skim  milk  contained  in  receipts  from 
producer-handlers  and  exempt  plants 
defined  in  any  order  disposed  of  as 
route  disposition  in  the  marketing  area; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  IH  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 


the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1012.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1012.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1012.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  mill, 
products  assigned  to  Class  I  use 
pursuant  to  §  1012.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1012.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1012.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1012.60(d)  and  (f);  and 
***** 

PART  1013—MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.15  is  revised  to  read 
as  follows: 

§1013.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
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flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1013.16  is  revised  to  read 
as  follows: 

§  1013.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1013.20  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

S  1013.20  Commardai  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1013.13, 1013.41  and 
1013.52. 

4.  Section  1013.40  is  revised  to  read 
as  follows: 

§1013.40  Classes  of  utilization. 

Except  as  provided  in  §  1013.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1013.30  shall  be  classified  as  follows: 

(a)  Class  1  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  teed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handier 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1013.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1013.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1013.41(a)  to  the  receipts  specified  in 
§  1013.41(a)(2)  and  in  shrinkage 
specified  in  §  1013.41  (b)  and  (c). 

5.  Section  1013.42  is  revised  to  read 
as  follows: 

§  1013.42  Classification  of  transfers  and 
divarslona. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
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cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1013.44(a)(12)  and  the  corresponding 
step  of  §  1013.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1013.44(a)(7) 
or  the  corresponding  step  of 

§  1013.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1013.44(a)(ll) 
or  (a)(12)  or  die  corresponding  steps  of 

§  1013.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 


market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  ED  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1013.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 


basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1013.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  1 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 
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(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant’s  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

6.  Section  1013.43  is  amended  by 
adding  new  paragraphs  (c)  and  (d),  to 
read  as  follows: 

§1013.43  General  classification  rules. 
***** 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1013.9(b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1013.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1013.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 


7.  Section  1013.44  is  revised  to  read 
as  follows: 

§  1013.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1013.9(a)  for  each 
of  the  handler’s  pool  plants  separately 
and  of  each  handler  described  in 
§  1013.9  (b)  and  (c)  by  allocating  the 
handler’s  receipts  of  skim  milk  and 
butterfat  to  such  handler’s  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  IH  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1013.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  the  remainder  of  such 
receipts. 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1013.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1013.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  Q.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 


paragraph  (a)(5)  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1013.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1013.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1013.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  HI,  in 
sequence  beginning  with  Class  HI: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i)  and  (a)(7)(v)  of  this  section  for 
which  the  handler  requests  a 
classification  other  than  Class  I.  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 
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(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  m  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  in  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
I  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is' 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  unconcentrated  fluid 
milk  products  from  an  other  order  plant 
that  are  in  excess  of  bulk 
unconcentrated  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  HI  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 


beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1013.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  m  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  IH  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 


Class  III  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  IU 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  in  and  then 
from  Class  n ,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1013.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  in  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  01  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  * 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  n 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
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the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 

(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 

(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1013.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  EH.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a) (14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

8.  Section  1013.45  is  amended  by 
changing  the  reference 
“§  1013.44(a)(10)”  to  “§  1013.44(a)(12)” 
in  paragraph  (a)  and  revising  paragraph 

(b)  to  read  as  follows: 

S 1 01 3.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 


after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1013.43(d)  and 
§  1013.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1013.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  1013.50  Class  prices. 
***** 

(c)  Class  III  price.  The  Class  in  price 
shall  be  the  basic  formula  price  for  the 
month. 

10.  Section  1013.60  is  revised  to  read 
as  follows: 

S 1 01 3.60  Handler’s  value  of  milk  for 
computing  the  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1013.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1013.44(c)  by  the 
applicable  class  prices  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1013.44(a)(14)  and  the  corresponding 
step  of  §  1013.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1013.74,  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
U  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundLredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  H  pursuant  to 

§  1013.44(a)(9)  and  the  corresponding 
step  of  §  1013.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1013.44(a)(7)  (i) 


through  (iv)  and  the  corresponding  step 
of  $  1013.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1013.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  step  of 

§  1013.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1013.43(d)  and  §  1013.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1013.44(a)(ll)  and  the  corresponding 
steps  of  §  1013.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lant  and  the  Class  IH  price)  by  the 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1013.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1013.76(b)(5)  or  (c);  and 

(i)  For  pooi  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 


27808 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1013.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$1013.76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)  *  V* 

(3)  Deduct  from  any  remainder  the 
pounds  of  reconstituted  milk  that  are 
made  from  nonfluid  milk  products  and 
milk  or  skim  milk  contained  in  receipts 
from  producer-handlers  and  exempt 
plants  defined  in  any  other  order,  which 
are  then  disposed  of  as  route  disposition 
in  the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location,  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  1  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-seitlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 


Class  I  use  under  §  1013.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  HI  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1013.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$1013.65  Assessment  for  order 
administration. 

(a)  *  *  * 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1013.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1013.44  (a)(6),  (a)(7),  and  (a)(ll)  and 
the  corresponding  steps  of  §  1013.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1013.60  (d)  and  (f);  and 
***** 

PART  1030 — MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.15  is  revised  to  read 
as  follows: 

$  1030.15  Fluid  miik  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 


(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1030.16  is  revised  to  read 
as  follows: 

$  1030.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1030.21  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

$  1030.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1030.13, 1030.41  and 
1030.52. 

4.  Section  1030.40  is  revised  to  read 
as  follows: 

$  1 030.40  C&saet  of  utilization. 

Except  as  provided  in  §  1030.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1030.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  miik  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 
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(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

''  (c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 


condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1030.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1030.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1030.41(a)  to  the  receipts  specified  in 
§  1030.41(a)(2)  and  in  shrinkage 
specified  in  §  1030.41(b)  and  (c). 

5.  Section  1030.42  is  amended  by 
adding  the  following  sentence  at  the  end 
of  paragraph  (a),  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

$  1 030.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 


milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products. 
***** 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  IH  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1030.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1 030.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1030.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1030.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1030.44  is  amended  by 
adding  a  new  paragraph  (a)(2)(iii), 
revising  the  first  sentence  of  paragraph 
(a)(5),  and  revising  paragraphs  (a)(6), 
(a)(7)(i);  redesignating  (a)(8)(i)(a)  and  (b) 
as  (a)(8)(i)  (A)  and  (B)  and  revising 
newly  designated  (a)(8)(i)(B)  and  (a)(9), 
to  read  as  follows: 

§  1030.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  *  *  * 

(iii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
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pounds  of  skim  milk  in  products 
specified  in  $  1030.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1030.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1030.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  •  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  die  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1030.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(8)  *  *  * 

(i)  *  *  * 

(B)  Which  are  in  excess  of  the  pounds 
of  skim  milk  determined  by  multiplying 
the  pounds  of  skim  milk  remaining  in 
Class  I  (excluding  any  duplication  of 
Class  I  utilization  resulting  from 
reported  Class  I  transfers  between  pool 
plants  of  the  handler)  by  1.25  and 
subtracting  the  sum  of  die  pounds  of 
skim  milk  in  receipts  of  producer  milk, 
fluid  milk  products  from  other  pool 
plants,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(aK7)(iv)  of  this  section;  and 
•  •  *  *  * 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1030.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(iii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

*  *  *  *  • 

8.  Section  1030.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1030.45  Market  administrator's  report* 
and  announcements  concerning 
classification. 

•  ft  ft  *  * 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1030.43(d)  and 

§  1030.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1030.52  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(5).  to 
read  as  follows: 

$1030.52  Plant  location  adjustments  for 
handlers. 

***** 

(c)  *  *  * 

(1)  Determine  the  aggregate  quantity 
of  Class  I  milk,  excluding  beginning 
inventory  of  packaged  fluid  milk 
products,  at  such  plant  (or  all  pool 
plants  of  such  handler  for  which  the 
handler's  total  receipts  are  allocated  for 
all  such  handler's  pool  plants  combined 
pursuant  to  §§  1030.43(d)  and  1030.44 
after  eliminating  duplication  for  transfer 
between  such  plants); 
***** 

(5)  Subtract  the  quantity  of  bulk  fluid 
milk  products  received  at  the  handler's 
pool  plant(s)  from  other  order  plants 
and  unregulated  supply  plants  that  are 
assigned  to  Class  I  pursuant  to 
§§  1030.43(d)  and  1030.44; 
***** 

10.  Section  1030.60  is  amended  by 
revising  paragraphs  (d)  and  (f), 
removing  ‘■and’'  after  the  semicolon  in 
paragraph  (g),  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i),  (j)  and  (k)  to 
read  as  follows: 

$  1030.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IB  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1030.44(a)(7)(i) 
through  (iv),  (vii),  and  (viii)  and  the 
corresponding  step  of  §  1030.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 


from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  §  1030.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1030.44(a)(ll)  and  the  corresponding 
steps  of  §  1030.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 
***** 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1030.43(d); 

(j)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1030.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1030.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows; 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


27811 


§  1030.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  •  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  in  price.  For  airy 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  m  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1030.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  HI  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1030.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 030.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1030.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1030.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1030.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1030.60(d)  and  (f);  and 
***** 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  Section  1032.15  is  revised  to  read 
as  follows: 

$1032.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butter  fat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

2.  Section  1032.16  is  revised  to  read 
as  follows: 


$  1032.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1032.19  is  added  to  read 
as  follows: 

$  1 032.1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  tnat 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1032.13, 1032.41  and 
1032.52. 

4.  Section  1032.40  is  revised  to  read 
as  follows: 

$1032.40  Classes  of  utilization. 

Except  as  provided  in  §  1032.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1032.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
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verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  Droduce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  HI  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1032.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1032.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1032.41(a)  to  the  receipts  specified  in 
§  1032.41(a)(2)  and  in  shrinkage 
specified  in  §  1032.41(b)  and  (c). 

5.  Section  1032.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f  1032.42  Classification  of  transfers  snd 
diversions. 

***** 

(a)  *  *  * 

Cl)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
inilk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 


the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1032.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1032.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1032.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1032.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1032.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
"(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows: 

$  1032.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1032.40(h)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
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excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1032.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1032.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *.* 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1032.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1032.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(h),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1032.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1032.45  Market  administrator’s  reports 
and  announcement*  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1032.43(d)  and 
§  1032.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1032.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows; 


S 1 032.60  Handler’s  value  of  milk  for 
computing  uniform  prica. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1032.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1032.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1032.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1032.43(d)  and  §  1032.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1032.44(a)(ll)  and  the  corresponding 
steps  of  §  1032.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1032.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1032.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 


results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1032.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

§  1 032.78  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  non  fluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrat  jr. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
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Class  I  use  under  $  1032.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  ID  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fluid  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1032.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1032.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1032.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1032.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1032.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1032.60(d)  and  (f);  and 
***** 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  The  table  of  contents  of  part  1033 
is  revised  to  read  as  follows: 

General  Provisions 

Sec. 

1033.1  General  provisions. 

Definitions 

1033.2  Ohio  Valley  marketing  area. 

1033.3  Route  disposition. 

1033.4  Plant. 

1033.5  Distributing  plant. 

1033.6  Supply  plant. 

1033.7  Pool  plant. 

1033.8  Nonpool  plant. 

1033.9  Handler. 

1033.10  Producer-handler. 

1033.12  Producer. 

1033.13  Producer  milk. 

1033.14  Other  source  milk. 

1033.15  Fluid  milk  product. 

1033.16  Fluid  cream  product. 

1033.17  Filled  milk. 

1033.19  Cooperative  association. 

1033.20  Product  prices. 


Sec. 

1033.21  Commercial  food  processing 
establishment. 

Handler  Reports 

1033.30  Reports  of  receipts  and  utilization. 

1033.31  Payroll  reports. 

1033.32  Other  reports. 

Classification  of  Milk 

1033.40  Classes  of  utilization. 

1033.41  Shrinkage. 

1033.42  Classification  of  transfers  and 
diversions. 

1033.43  General  classification  rules. 

1033.44  Classification  of  producer  milk. 

1033.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1033.50  Class  prices. 

1033.51  Basic  formula  prices. 

1033.52  Plant  location  adjustments  for 
handlers. 

1033.53  Announcement  of  class  prices. 

1033.54  Use  of  equivalent  prices. 

Uniform  Price 

1033.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

1033.61  Computation  of  the  uniform  price. 

Payments  for  Milk 

1033.70  Producer-settlement  fund. 

1033.71  Payments  to  the  market 
administrator. 

1033.72  Payments  to  producers  and  to 
cooperative  associations. 

1033.73  Butterfat  differential. 

1033.74  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1033.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant. 

1033.77  Correction  of  errors. 

1033.78  Charges  on  overdue  accounts. 

Administrative  Assessment  and  Marketing 
Service  Deduction 

1033.85  Assessment  for  order 
administration. 

1033.86  Deduction  for  marketing  services. 
Authority:  Secs  1-19,  48  Stat.  31,  as 

.unended  7  U.S.C.  601-674. 

§1033.6  [Redesignated  as  §1033.2] 

2.  Section  1033.6  is  redesignated  as 
§1033.2. 

§1033.8  [Redesignated  as  §1033.3] 

3.  Section  1033.8  is  redesignated  as 

§  1033.3,  and  amended  by  changing  the 
reference  “§  1033.41(a)”  to 
“§  1033.40(a)”. 

§  1 033.9  [Redesignated  as  §  1 033.4] 

4.  Section  1033.9  is  redesignated  as 
§1033.4. 

§1033.19  [Removed] 

§  1033.5  [Redesignated  as  §  1033.19] 

5.  Section  1033.19  is  removed,  and 
§  1033.5  is  redesignated  as  §  1033.19. 


§1033.10  [Redesignated  as  §1033.5] 

6.  Section  1033.10  is  redesignated  as 
§1033.5. 

§1033.11  [Redesignated  as  §1033.6] 

7.  Section  1033.11  is  redesignated  as 
§1033.6. 

§1033.13  [Redesignated  as  §1033.8] 

8.  Section  1033.13  is  redesignated  as 
§1033.8. 

§  1033.16  [Redesignated  as  §  1033.9  and 
Amended] 

9.  Section  1033.16  is  redesignated  as 
§  1033.9  and  amended  by  changing  the 
reference  "§  1033.15”  in  paragraph  (b) 
to  "§  1033.13”,  the  reference 

“§  1033.17”  in  paragraph  (e)  to 
”§  1033.10”  and  the  reference 
”§  1033.56”  in  paragraph  (f)  to 
’’§  1033.7(d)”. 

§1033.17  [Redesignated  as  §1033.10] 

10.  Section  1033.17  is  redesignated  as 
§1033.10. 

§1033.15  [Redesignated  as  §1033.13] 

11.  Section  1033.15  is  redesignated  as 
§  1033.13,  and  amended  by  changing  all 
references  to  ”§  1033.16”  to  “§  1033.9” 

§1033.7  [Redesignated  as  §1033.15  and 
Revised] 

12.  Section  1033.7  is  redesignated  as 
§  1033.15,  and  revised  to  read  as 
follows: 

§1033.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
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volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§1033.12  [Redesignated  M  §  1033.7  and 
Amended] 

13.  Section  1033.12  is  redesignated  as 
§  1033.7  and  amended  in  the 
introductory  text  by  changing  the 
reference  “§  1033.56”  to  "paragraph  (d) 
of  this  section”,  in  paragraph  (b) 
introductory  text  by  changing  the 
reference  “§  1033.16(c)”  to  "§  1033.9(c)” 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§1033.7  Pool  plant 
***** 

(d)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  subject  to  the  classification 
and  pricing  provisions  of  another  order 
issued  pursuant  to  the  Act,  unless  the 
plant  is  qualified  as  a  pool  plant 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  during  the  current  month  and 
the  immediately  preceding  month  and  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  in  each 
such  month  from  such  plant  as  route 
disposition  in  the  Ohio  Valley 
marketing  area  than  is  disposed  of  from 
such  plant  as  route  disposition  in  the 
marketing  area  regulated  pursuant  to  the 
other  order  and  to  plants  qualified  as 
fully  regulated  plants  under  such  other 
order  on  the  basis  of  route  disposition 
in  the  marketing  area; 

(3)  A  plant  qualified  pursuant  to 
§  1033.7(a)  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  provisions  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  other  marketing 
area  and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  than  route 
disposition  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

§1033.14  [Redeaignated  ••  §  1033.12  and 
Amended] 

14.  Section  1033.14  is  redesignated  as 
§  1033.12,  and  amended  by  changing  the 
following  references: 

a.  In  paragraph  (a)(2),  the  reference 
”§  1033.16(c)”  is  dianged  to 

“§  1033.9(c)”; 

b.  In  paragraph  (a)(3),  the  reference 
“§  1033.15”  is  changed  to  “§  1033.13”; 
and 

c.  In  paragraph  (b)(2),  the  reference 
"§  1033.46(a)(8)(ii)  and  the 
corresponding  step  of  §  1033.46(b)”  is 
changed  to  "§  1033.44(a)(8)(ii)  and  the 
corresponding  step  of  §  1033.44(b)”. 


§1033.18  [Redesignated  M  *1033.14  and 
Amended] 

15.  Section  1033.18  is  redesignated  as 
§  1033.14,  and  amended  in  paragraph 
(b)  by  changing  the  reference 

”§  1033.41(b)(1)  and  (b)(3)”  to 
”§  1033.40(b)(1)  and  (b)(4)”. 

16.  A  new  §  1033.16  is  added  to  read 
as  follows: 

§  1033.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§  1033.20  [Redesignated  as  §  1033.17] 

17.  Section  1033.20  is  redesignated  as 
§1033.17. 

§  1033.12  [Redesignated  as  §  1033.20  and 
Amended] 

18.  Section  1033.21  is  redesignated  as 
§  1033.20  and  amended  in  the 
introductory  text  by  changing  the 
reference  “§  1033.51a”  to 

"§  1033.51(b)”. 

19.  A  new  §  1033.21  is  added  to  read 
as  follows: 

§  1 033.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1033.13, 1033.41  and 
1033.52. 

§1033.27  [Removed] 

20.  Section  1033.27  is  removed. 

§1033.30  [Amended] 

21.  Section  1033.30  is  amended  by 
changing  the  following  references: 

a.  In  paragraphs  (a)(l)(iv)  and  (a)(2), 
the  reference  “§  1033.41(b)(1)”  is 
changed  to  “§  1033.40(b)(1)”; 

b.  In  paragraph  (b)(1)  introductory 
text,  the  reference  “§  1033.16(b)  or  (c)” 
is  changed  to  "§  1033.9(b)  or  (c)”;  and 

c.  In  paragraph  (b)(2),  the  reference 
“§  1033.15(b)”  is  changed  to 

“§  1033.13(b)”. 

22.  Section  1033.31  is  redesignated  as 
§  1033.32,  and  §  1033.32  is  redesignated 


as  §  1033.31.  Redesignated  §  1033.31  is 
amended  by  changing  the  reference 
"§  1033.57(a)”  in  paragraph  (b)  to 
”§  1033.76(a)”;  and  redesignated 
§  1033.32  is  amended  by  changing  the 
references  "§  1033.16(c)”  in  paragraphs 
(c)(4),  (d)(3)  and  (e)(4)  to  “§  1033.9(c)”, 
and  the  reference  “§  1033.32”  in 
paragraph  (g)  to  “§  1033.31”. 

§1033.40  [Removed] 

§  1033.41  [Redesignated  h  §  1033.40  and 
Revised] 

23.  Section  1033.40  is  removed  and 
§  1033.41  is  redesignated  as  §  1033.40, 
and  revised  to  read  as  follows: 

§  1 033.40  Classes  of  utilization. 

Except  as  provided  in  §  1033.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1033.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  m  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
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cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  HI  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 


this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1033.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1033.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1033.41(a)  to  the  receipts  specified  in 
§  1033.41(a)(2)  and  in  shrinkage 
specified  in  §  1033.41(b)  and  (c). 

$  1033.42  [Redesignated  as  $  1033.41  and 
Revised] 

24.  Section  1033.42  is  redesignated  as 
$  1033.41,  and  revised  to  read  as 
follows: 

11033.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1033.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 
section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1033.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1033.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 


samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
HI  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4).  (b)(5), 
and  (b)(6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1033.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

f  1033.43  [Redesignated  m  5 1033.42  and 
Revised] 

25.  Section  1033.43  is  redesignated  as 
§  1033.42,  and  revised  to  read  as 
follows: 

9 1 033.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
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product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  §  1033.44(a)(12)  and  the 
corresponding  step  of  §  1033.44(b).  The 
amount  of  skim  milk  or  butterfat 
classified  in  each  class  shall  include  the 
assigned  utilization  of  skim  milk  or 
butterfat  in  transfers  of  concentrated 
fluid  milk  products; 

(2)  If  the  transferor-plant  or  divertor- 
plant  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1033.44(a)(7)  or  the  corresponding 
step  of  §  1033.44(b),  the  skim  milk  or 
butterfat  so  transferred  shall  be 
classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  §  1033.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  §  1033.44(b), 
the  skim  milk  or  butterfat  so  transferred, 
up  to  the  total  of  the  skim  milk  and 
butterfat,  respectively,  in  such  receipts 
of  other  source  milk,  shall  not  be 
classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant. 

(b)  Transfers  and  diversions  to  other 
ortder  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  an  other 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat, 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 


(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1033.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
fonn  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 


(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1033.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following  * 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assignod 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 
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(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  non  pool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant’s  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

§1033.45  [Redesignated  as  §  1033.43  and 
Revised] 

26.  Section  1033.45  is  re-designated 
as  §  1033.43,  and  revised  to  read  as 
follows: 

§  1 033.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1033.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1033.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1033.9  (b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1033.40, 
1033.41,  and  1033.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 


removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1033.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 

§  1033.42(a)  and  the  value  thereof  at 
class  prices  (applicable  at  the  location  of 
the  transferee-plant)  shall  be  used  to 
compute  the  receiving  handler’s  pool 
obligation  for  such  milk  pursuant  to 
§1033.60;  and 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1033.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1033.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

27.  A  new  §  1033.44  is  added  to  read 
as  follows: 

§  1033.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1033.9(a)  for  each 
of  its  pool  plants  separately  and  of  each 
handler  described  in  §  1033.9  (b)  and  (c) 
by  allocating  the  handler’s  receipts  of 
skim  milk  and  butterfat  to  its  utilization 
as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  HI  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1033.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 


such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1033.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1033.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  □  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1033.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1033.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
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of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1033.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  bottling  grade  certification  is  not 
established; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  unidentified 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer- 
handler,  as  defined  under  this  or  any 
other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  ED: 

0)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  horn  Class  II  and  Class  in 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  Q  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  IH  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 


this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1033.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  IH  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  IB  combined  being 
subtracted  first  from  Class  IH  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 


(a)(2)(i),  (7)(v),  and  (8)  (i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  HI  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  maimer  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  HI 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  HI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  n,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 
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(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1033.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  Q  and  Class  IB  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  B  and  Class  IB  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  B  and  Class  IB  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  B  and  Class  BI 
combined  shall  be  increased  (increasing 
as  necessary  Class  IB  and  then  Class  B 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  B  and 
Class  BI  combined  shall  be  decreased  by  . 
a  like  amount  (decreasing  as  necessary 
Class  IB  and  then  Class  B).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 


plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1033.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IB.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

28.  A  new  §  1033.45  is  added  to  read 
as  follows: 

$  1 033.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1033.44(a)(12)  and 
the  corresponding  step  of  §  1033.44(b), 
estimate  and  publicly  announce  on  or 
before  the  10th  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1033.43(e)  and 

§  1033.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 


(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

(d)  On  or  before  the  14tn  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association,  upon  request  by 
such  association,  the  percentage  of  the 
milk  caused  to  be  delivered  by  the 
cooperative  association  or  its  members 
which  was  utilized  in  each  class  at  each 
pool  plant  receiving  such  milk.  For  the 
purpose  of  this  report,  the  milk  so 
received  shall  be  allocated  to  each  class 
at  each  pool  plant  in  the  same  ratio  as 
all  producer  milk  received  at  such  plant 
during  the  month. 

$1033.46  [Removed] 

29.  Section  1033.46  is  removed. 

$1033.50  [Removed] 

30.  Section  1033.50  is  removed. 

$  1033.51  [Redesignated  aa  $  1033.50  and 
Amended] 

31.  Section  1033.51  is  redesignated  as 
§  1033.50  and  amended  by  changing  the 
reference  “§  1033.53”  in  the 
introductory  language  to  “§  1033.52”, 
the  reference  "§  1033.51a”  in  paragraph 
(b)  introductory  text  to  ”§  1033.51(b)”, 
the  reference  ”§  1033.50”  in  paragraph 
(b)(1)  to  ”§  1033.50(a)”,  and  the 
reference  “§  1033.51a”  in  paragraph 
(b)(2)  to  ”§  1033.51(b)”. 

32.  A  new  §  1033.51  is  added  to  read 
as  follows: 

$  1033.51  Basic  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1033.73  shall  be  used. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1033.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1033.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
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authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cneddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  montl|,  and  divide  by  the 
yield  factor  used  under  the  Price 


Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

§1033.51  [Removed] 

33.  Section  1033.51a  is  removed. 

§1033.53  [Redesignated  as  §  1033.52  and 
Amended] 

34.  Section  1033.53  is  redesignated  as 
§  1033.52,  and  amended  by  changing  the 
reference  “§  1033.51(a)”  in  paragraph  (a) 
introductory  text  to  “§  1033.50(a)",  the 
reference  "§  1033.6"  in  paragraph  (a)(1) 
to  “§  1033.2”,  and  by  revising  paragraph 

(b),  to  read  as  follows: 

§  1033.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  For  the  purpose  of  determining  the 
quantity  of  Class  I  producer  milk  on 
which  a  location  adjustment  shall  apply 
under  paragraph  (a)  of  this  section,  the 
quantity  of  fluid  milk  products 
transferred  as  Class  I  milk  from  pool 
plants  to  a  pool  distributing  plant  at 
which  the  Class  I  price  is  greater  than 
the  Class  I  price  at  the  transferor  plant 
shall  be  assigned  pro  rata  with  the 
receipts  of  producer  milk  at  the 
transferee  plant  to  the  Class  I  milk 
remaining  at  such  transferee  plant  after 
the  assignments  pursuant  to  §  1033.44 
(a)(1)  through  (a)(12)  and  the 
corresponding  steps  of  §  1033.44(b)  plus 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  from  other  pool  plants  that  are 
assigned  to  Class  I  use.  The  Class  I 
utilization  so  assigned  to  the  transferred 
fluid  milk  products  then  shall  be 
allocated  first  to  receipts  from  plants  at 
which  the  Class  I  price  is  not  less  than 
the  Class  I  price  at  the  transferee  plant, 
and  then  to  receipts  from  plants  with 
lower  Class  I  prices,  in  sequence 
beginning  with  the  plant  having  the 
highest  Class  I  price. 
***** 

35.  A  new  §  1033.53  is  added  to  read 
as  follows: 

§  1 033.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 


Class  n  price  for  the  following  month 
computed  pursuant  to  §  1033.50(b). 

§1033.56  [Removed] 

36.  Section  1033.56  is  removed. 

37.  Section  1033.60  is  revised  to  read 
as  follows: 

§  1 033.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  for  each  pool  plant  of  each 
handler  and  for  each  handler  pursuant 
to  §  1033.9  (b)  and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  eacn  class  as  determined 
pursuant  to  §  1033.44(c)  and  the  pounds 
of  bulk  fluid  milk  products  received 
from  a  pool  plant  operated  by  a 
cooperative  association  pursuant  to 

§  1033.43(d)  in  each  class  as  determined 
pursuant  to  §  1033.42(a)  by  the 
applicable  class  price  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 

§  1033.44(a)(14)  and  the  corresponding 
step  of  §  1033.44(b)  by  the  applicable 
class  price,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1033.73; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  or  Class  II  price  for  the 
current  month,  as  the  case  may  be,  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Ciass  I  and 
Class  II  pursuant  to  §  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  at  the  pool  plant  and  Class 
III  price,  both  for  the  current  month,  by 
the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1033.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  1033.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  steps 
of  §  1033.44(b)  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants,  and  unregulated  supply 
plants,  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1033.44(a)(7)  (v)  and  (vi) 
and  the  corresponding  steps  of 

§  1033.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant  (but  not  to  be  less  than  the  Class 
III  price); 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
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an  equivalent  volume  was  received,  but 
not  to  be  less  than  the  Class  III  price,  by 
the  hundredweight  of  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1033.43(e)  and 
§  1033.44(a)(7)(i)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)(ll)  and 
the  corresponding  steps  of  §  1033.44(b), 
excluding  such  skim  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products 
horn  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  handlers  under  this  or  any 
other  order  issued  pursuant  to  the  Act 
is  classified  and  priced  as  Class  I  milk 
and  is  not  used  as  an  offset  on  any  other 
payment  obligation  under  this  or  any 
other  order; 

(f)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1033.43(e); 

(g)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1033.76  (b)(5)  or  (c);  and 

(h)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  horn 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

$1033.61  [Amended] 

38.  Section  1033.61  is  amended  by 
changing  the  reference  "§  1033.60(g)"  in 
paragraph  (f)(2)  to  “§  1033.60(e)". 

39.  In  §  1033.70,  paragraph  (c)  is 
removed  and  paragraph  (a)  is  revised 
and  paragraph  (b)  is  added  to  read  as 
follows: 

$  1 033.70  Producer-Settlement  Fund. 

*  *  *  *  * 


(a)  All  payments  made  by  handlers 
pursuant  to  §§  1033.71, 1033.76,  and 
1033.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  pursuant  to 

§§  1033.72  and  1033.77  shall  be  made 
out  of  this  fund; 

(b)  The  difference  between  the 
amount  added  pursuant  to  §  1033.61(e) 
and  the  amount  resulting  from  the 
subtraction  pursuant  to  §  1033.61(g) 
shall  be  deposited  in,  or  withdrawn 
from,  this  fund,  as  the  case  may  be. 

40.  Section  1033.71  is  amended  by 
changing  the  reference  "paragraph  (c)” 
in  paragraph  (a)  and  the  introductory 
text  of  paragraph  (b)  to  "paragraph  (d)”, 
changing  the  references  "§  1033.60(g)” 
in  paragraph  (b)  introductory  text  and 
paragraph  (b)(1)  to  "§  1033.60(e)”, 
redesignating  paragraph  (c)  as  paragraph 
(d),  adding  a  new  paragraph  (c)  and 
revising  the  introductory  text  of 
redesignated  paragraph  (d)  to  read  as 
follows: 

$  1 033.71  Payment*  to  the  market 
adminiatrator. 

***** 

(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  as  route  disposition  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  other  order  plant.  If 
reconstituted  skim  milk  in  filled  milk  is 
disposed  of  from  such  plant  as  route 
disposition  in  marketing  areas  regulated 
by  two  or  more  marketwide  pool  orders, 
the  reconstituted  skim  milk  assigned  to 
Class  I  shall  be  prorated  according  to  the 
route  disposition  in  each  marketing 
area;  and 

(2)  Compute  the  value  of  the  quantity 
of  reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  at  the 
Class  I  price  under  this  part  applicable 
at  the  location  of  the  other  order  plant 
(not  to  be  less  than  the  Class  IH  price) 
and  subtract  its  value  at  the  Class  III 
price. 

(d)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

***** 

$1033.72  [Amended] 

41.  Section  1033.72  is  amended  by 
changing  the  reference  “§  1033.75"  in 


paragraph  (b)(2)  to  “§  1033.86”  and  the 
reference  "§  1033.71(c)(2)”  in  paragraph 

(e)(2)  to  "$  1033.71(d)(2)”. 

42.  Section  1033.74  is  revised  to  read 
as  follows: 

$  1033.74  Plant  location  ad)uatmenta  for 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  at  a  plant  outside  the  Central  Zone 
shall  be  the  Central  Zone  uniform  price 
adjusted  according  to  the  location  of  the 
plant  at  the  rates  set  forth  in 

§  1033.52(a);  and 

(b)  For  the  purpose  of  computations 
pursuant  to  §  1033.71(b)(1),  the 
weighted  average  price  shall  be  adjusted 
at  the  rate  set  forth  in  §  1033.52(a)  that 
is  applicable  at  the  location  of  the 
nonpool  plant  from  which  other  source 
milk  was  received. 

$1033.75  [Redesigned  as  $  1033.86] 

43.  Section  1033.75  is  redesignated  as 
§  1033.86  and  the  section  heading  of 
redesignated  §  1033.86  is  revised  to 
"Deduction  for  marketing  services.” 

$  1033.76  [Redesignated  as  $  1033.85  and 
Amended] 

44.  Section  1033.76  is  redesignated  as 
§  1033.85,  the  section  heading  of 
redesignated  §  1033.85  is  revised  to 
"Assessment  for  order  administration.”, 
redesignated  §  1033.85  is  amended  by 
changing  the  following  references:  in 
paragraph  (a),  the  reference 

"§  1033.16(c)”  is  changed  to 
"§  1033.9(c)”;  in  paragraphs  (a)  and  (b), 
the  reference  "§  1033.45(d)”  is  changed 
to."§  1033.43(d)";  in  paragraph  (d)(2), 
the  reference  "§  1033.57(b)(2)(iij”  is 
changed  to  "§  1033.76(b)(2)(ii)”;  and  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1 033.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1033.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1033.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1033.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1033.60  (d)  and  (e);  and 


$  1033.57  [Redesignated  as  $  1033.76  and 
Amended] 

45.  Section  1033.57  is  redesignated  as 
§  1033.76,  and  redesignated  §  1033.76  is 
amended  by  revising  the  section 
heading,  changing  the  reference 
“§  1033.32(b)”  in  the  introductory  text 
and  in  paragraph  (a)(l)(ii)  to 
"§  1033.31(b)”,  the  reference 
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“§  1033.60(g)"  in  paragraph  (a)(l)(i)  to 
“§  1033.60(e)”,  and  the  reference 
“§  1033.12(b)"  in  paragraph  (a)(l)(ii)  to 
“§  1033.7(b)”;  revising  paragraphs  (b)(3) 
and  (b)(5)  and  adding  a  new  paragraph 
(c)  to  read  as  follows: 

S  1033.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less  than 
the  Class  IE  price)  subtract  its  value  at 
the  weighted  average  price  applicable  at 
such  location  (not  to  be  less  than  the 
Class  m  price),  and  add  the  amount 
obtained  from  multiplying  the  pounds 
of  labeled  reconstituted  milk  included 
in  paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1033.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 


difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

PART  1033 — AMENDED 

46.  The  center  headings  in  part  1033 
would  be  removed  and  new  center 
headings  would  be  added  to  proceed  the 
redesignated  sections  as  follows: 

a.  Preceding  §  1033.1,  “General 
Provisions”; 

b.  Preceding  §  1033.2,  "Definitions”; 

c.  Preceding  §  1033.30,  "Handler 
Reports”; 

d.  Preceding  §  1033.40,  “Classification 
of  Milk”; 

e.  Preceding  §  1033.50,  “Class  Prices”; 

f.  Preceding  §  1033.60,  “Uniform 
Price”; 

g.  Preceding  §  1033.70,  “Payments  for 
Milk”;  and 

h.  Preceding  §  1033.85, 
“Administrative  Assessment  and 
Marketing  Service  Deduction”. 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.15  is  revised  to  read 
as  follows: 

$1036.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
(concentrated  to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 


prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than. 6. 5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1036.16  is  revised  to  read 
as  follows: 

§1036.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1036.21  is  added  under  the 
heading  “Definitions”  to  read  as 
follows: 

f  1 036.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1036.13, 1036.41  and 
1036.52. 

4.  Section  1036.40  is  revised  to  read 
as  follows: 

$1036.40  Classes  of  utilization. 

Except  as  provided  in  $  1036.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1036.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  U  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
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that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 


products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1036.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1036.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1036.41(a)  to  the  receipts  specified  in 
§  1036.41(a)(2)  and  in  shrinkage 
specified  in  §  1036.41  (b)  and  (c). 

5.  Section  1036.41  is  revised  to  read 
as  follows: 

f  1036.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1036.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 


(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1036.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1036.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant,  except 
that,  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  in 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
in  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section;  and 
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(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1036.9(b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 

If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

6.  Section  1036.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraph  (c)(3)(iv)  to  read  as  follows: 

$  1 036.42  Classification  of  transfers  and 
diversions. 

***** 

(a)  *  *  * 

Cl)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(c)  *  *  * 

(3)  *  *  * 

(iv)  To  the  extent  that  Class  I 
utilization  is  not  so  assigned  to  it,  the 
skim  milk  and  butterfat  so  transferred  or 
diverted  shall  be  classified  as  Class  II 
milk  to  the  extent  Class  II  utilization  is 
available  and  the  remainder  as  Class  III 
milk;  and; 

***** 

7.  Section  1036.43  is  revised  to  read 
as  follows: 

S  1036.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1036.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1036.30 
and  shall  compute  separately  for  each 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1036.9(b)  or  (c)  the  pounds  of  skim 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1036.40, 
1036.41,  and  1036.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  ia  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 


solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1036.9  (b)  or 
(c)  shall  be  determined  separately  horn 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association;  and 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfiuid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1036.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1036.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1036.44  is  amended  as 
follows: 

a.  Revising  paragraphs  (a)(1)  and 
(a)(2); 

b.  Revising  paragraph  (a)(3)(i); 

c.  Revising  paragraph  (a)(5); 

d.  Revising  paragraph  (a)(6); 

e.  Revising  paragraph  (a)(7)(i); 

f.  Changing  the  reference  “(a)(2)  in 
paragraph  (a)(7)(iv)  to  “(a)(2)(i)“; 

g.  Revising  paragraphs  (a)(8)  through 
(a)(15); 

h.  Removing  paragraph  (a)(16); 

i.  Changing  the  reference 

“§  1036.44(a)(16)”  in  paragraph  (c)  to 
“§  1036.44(a)(15)”; 

The  revisions  as  set  forth  above,  read 
as  follows: 

f  1 036.44  Classification  of  producer  milk. 
***** 

(a)*  *  * 

(1)  Subtract  horn  the  total  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  classified  as  Class  in  milk 
pursuant  to  §  1036.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  tha  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)*  *  * 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  fluid  cream 
products  in  packaged  form  and  in  bulk 
concentrated  fluid  milk  products  that 
are  in  inventory  at  the  beginning  of  the 
month,  but  not  in  excess  of  the  pounds 
of  skim  milk  remaining  in  Class  II; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  iu 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1036.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1036.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7) *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1036.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III,  in 
sequence  beginning  with  Class  III: 

(i)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)  (2)(i)  and  (7)(iv)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(iv)  of  this 
section  which  are  in  excess  of  the 
pounds  of  skim  milk  determined 
pursuant  to  paragraphs  (a)(8)(ii)  (A) 
through  (C)  of  this  section.  Should  the 
pounds  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 


27826 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


combined  shall  be  increased  (increasing 
as  necessary  Class  m  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(v)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(v)  of  this  section,  if 
Class  II  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  in 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  HI,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1036.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section: 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 


Class  II  and  Class  m  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  in  combined  being 
subtracted  first  from  Class  m  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(iv),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  D  and  Class  m 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 


paragraphs  (a)(7)(v)  and  (a)(8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  II  and  Class  III 
combined,  with  the  quantity  prorated  to 
Class  II  and  Class  m  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1036.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proportion  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  HI  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  Dounds  of 
skim  milk  remaining  in  such  class,  the 
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pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  IQ  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  IQ  and  then  Class  Q).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  horn  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1036.42(a); 

(14)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
such  quantities,  the  pounds  of  skim 
milk  in  receipts  of  milk  from  a  handler 
defined  in  §  1036.9(c)  that  also  operates 
a  pool  plant; 

(15)  If  the  pounds  of  skim  milk 
remaining  exceed  the  pounds  of  skim 
milk  in  producer  milk,  subtract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  01.  Any  amount  so 
subtracted  shall  be  known  as  “overage”; 
***** 

9.  Section  1036.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1036.45  Market  administrator’*  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1036.43(d)  and 
§  1036.44  qn  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

10.  Section  1036.60  is  amended  by 
revising  paragraphs  (d),  (e),  and  (f),  and 
adding  new  paragraphs  (g)  and  (h)  to 
read  as  follows: 

§1036.60  Handier’*  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 


Class  I  price  at  the  pool  plant  and  the 
Class  IQ  price,  both  for  the  current 
month,  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  §  1036.43(a)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  $  1036.44  (a)(7)  and  (a)(8) 
and  the  corresponding  steps  of 
§  1036.44(b)  (excluding  receipts  of  bulk 
fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants),  except  that  for  receipts  of  fluid 
milk  products  assigned  to  Class  I 
pursuant  to  §  1036.44(a)(7)  (iv)  and  (v) 
and  the  corresponding  step  of 
1036.44(b)  the  Class  I  price  shall  be 
adjusted  to  the  location  of  the  transferor 
plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  adjusted 
for  the  location  of  the  nearest  nonpool 
plants  from  which  an  equivalent  volume 
was  received  by  the  hundredweight  of 
skim  milk  and  butter  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
§  1036.43(d)  and  §  1036.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Gass  I  pursuant  to 
§  1036.44(a)(ll)  and  the  corresponding 
steps  of  §  1036.44(b),  excluding  such 
skim  milk  or  butterfat  in  bulk  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  this  or 
any  other  order  issued  pursuant  to  the 
act  is  classified  and  priced  as  Gass  I 
milk  and  is  not  used  as  an  offset  on  any 
other  payment  obligation  under  this  or 
any  other  order. 

(I)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  pool 

lant  and  the  Class  IQ  price)  by  the 

undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1036.43(d); 

(g)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1036.76(b)(5)  or  (c);  and 

(h)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 


change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1036.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  foQows: 

§  1036.76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(b)  •  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Gass  IQ 
price)  and  the  Gass  IQ  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Gass  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Gass  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  IQ  price)  and  the  Gass  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Gass  I  use  under  §  1036.43(d). 
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Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1036.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1036.85  Assessment  for  order 
administration. 

***** 

(a)  Each  handler  with  respect  to  his 
receipts  of  producer  milk  (including 
such  handler’s  own-farm  production 
and  milk  received  from  a  cooperative 
association  pursuant  to  §  1036.9(c)), 
fluid  milk  products  transferred  or 
diverted  in  bulk  from  a  pool  plant 
operated  by  a  cooperative  association 
and  receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1036.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1036.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1036.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1036.60  (d)  and  (e);  and 
***** 

PART  1040 — MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.15  is  revised  to  read 
as  follows: 

§  1040.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 


concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1040.16  is  revised  to  read 
as  follows: 

§  1040.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1040.19  is  added  to  read 
as  follows: 

§  1040.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1040.13, 1040.41  and 
1040.52. 

4.  Section  1040.40  is  revised  to  read 
as  follows: 

§1040.40  Classes  of  utilization. 

Except  as  provided  in  §  1040.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1040.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 


(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  IH  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  IH  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 
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(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1040.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1040.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1040.41(a)  to  the  receipts  specified  in 
§  1040.41(a)(2)  and  in  shrinkage 
specified  in  §  1040.41  (b)  and  (c). 

5.  Section  1040.41  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$1040.41  Shrinkage. 

*  *  •  *  • 

(a)  *  *  * 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (6)  of  this 


section  which  was  received  in  bulk 
fluid  form; 

*  *  #  *  * 

6.  Section  1040.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

$  1040.42  Claasificatlcn  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  *  «  • 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

7.  Section  1040.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

$1040.43  General  classification  rule*. 

*  *  *  *  * 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1040.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1040.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

8.  Section  1040.44  is  amended  as 
follows: 

a.  Revising  paragraph  (a)(2); 

b.  Revising  paragraphs  (a)(5)  and 
(a)(6); 


c.  Revising  paragraphs  (a)(7)(i) 
through  (a)(7)(iv); 

d.  Changing  the  reference  ”(a){2)”  in 
paragraphs  (a)(7)(v)  and  (a)(8)(i)  to 
“(a)(2)(i)”; 

e.  Revising  paragraph  (a)(8)(ii); 

f.  Revising  paragraph  (a)(9); 

g.  Revising  paragraph  (a)(ll); 

h.  Changing  the  reference  *‘(a)(12)(i)” 
in  paragraph  (a)(12)(i)  introductory  text 
to  ‘‘(a)(12)  (ii),  (iii)  and  (iv)”; 

i.  Redesignating  (a)(12)(i)  (a)  and  (b) 
as  (a)(12)(i)  (A)  and  (B)  and  by  revising 
paragraphs  (a)(12)(i)(B)  and  (a)(12)(ii); 

j.  Adding  new  paragraphs  (a)(12)  (iii) 
and  (iv); 

The  additions  and  revisions  as  set 
forth  above,  read  as  follows: 

$  1040.44  Classification  of  producer  milk. 

*  *  *  *  * 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  *  *  *  * 

(5)  Except  for  the  first  month  that  a 
pool  plant  is  subject  to  this  paragraph, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  skim 
milk  in  products  specified  in 
§  1040.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
fl; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  In 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1040.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1040.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(7) 


•  *  • 
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(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1040.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  and  bulk  cream  for 
which  Grade  A  certification  is  not 
established; 

(iii)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  unidentified 
sources; 

(iv)  Receipts  of  fluid  milk  products 
and  bulk  cream  from  a  producer- 
handler,  as  defined  under  this  or  any 
other  Federal  order; 

***** 

(8)  *  *  * 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (7)(v),  and  (8)(i)  of  this  section 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  pursuant  to 
paragraphs  (a)(8)(h)  (A)  through  (C)  of 
this  section.  Should  the  pounds  of  skim 
milk  to  be  subtracted  from  Class  II  and 
Class  HI  combined  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  IH  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  pool  plants  of  the  same 
handler)  at  all  pool  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  me  percentage  that 


the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 
*  *  *  *  * 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1040.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  1040.44(a)(2)(ii),  (a)(5)  and 
(a)(7)(i)  of  this  section; 
***** 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  HI  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  m  and  then 
from  Class  n,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)(i)  and  (ii)  of 
this  section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  HI 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  IH  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Class  U  to  the  extent  of  available 
utiUzation  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 


remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  n  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  m  and  then  Class  U).  In  such  .ease, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  *  *  * 

(i)  *  *  * 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Class  m  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  n  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  H  and  Class  HI  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  HI  and  then  Class  U 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
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pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  UI  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  .milk  remaining  in 
each  class  at  thfr  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

***** 

9.  Section  1040.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 040.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1040.43(e)  and 
§  1040.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

10.  Section  1040.60  is  amended  by 
revising  paragraphs  (d),  (f),  (g)  and  (h) 
and  adding  a  new  paragraph  (i)  to  read 
as  follows: 

§1040.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1040.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1040.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 


the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1040.43(e)  and  §  1040.44{a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1040.44(a)(ll)  and  the  corresponding 
steps  of  §  1040.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1040.43(e); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1040.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1040.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1040.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  IH  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1040.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfiuid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfiuid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 
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12.  Section  1040.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1040.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  $  1040.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1040.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1040.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1040.60(d)  and  (f);  and 
***** 

PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.6  is  revised  to  read  as 
follows: 

§1044.6  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are  ' 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

2.  A  new  $  1044.18  is  added  to  read 
as  follows: 

$1044.18  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 


with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1044.20  is  added  under 
“General  provisions  and  definitions"  to 
read  as  follows: 

f  1044.20  Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  $  1044.51(b): 

(a)  Butter  pace.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 


average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 
a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  price  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  edible  whey 
powder  (nonhygroscopic).  The  prices 
used  shell  be  the  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  edible  whey  powder  for  the 
Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
preceding  work-day  until  the  day  such 
price  was  previously  reported.  A  work¬ 
day  is  each  Monday  through  Friday 
except  national  holidays. 

4.  A  new  §  1044.21  is  added  under  the 
heading  “General  provisions  and 
definitions”  to  read  as  follows: 

§  1044.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1044.14, 1044.41  and 
1044.53. 

5.  Section  1044.22  is  amended  by 
revising  paragraphs  (i)(l)(iii),  adding  a 
new  paragraph  (i)(3),  and  revising 
paragraph  (1),  to  read  as  follows: 

§1044.22  Additional  duties  of  the  market 
administrator. 

***** 

(i)  *  *  * 

(1)  *  *  * 

(iii)  The  Class  in  price  for  th6 
preceding  month;  and 
***** 

(3)  On  or  before  the  15th  day  of  each 
month  the  Class  D  price  for  the 
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following  month  computed  pursuant  to 
§  1044.50(b). 

***** 

(1)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1044.43(e)  and 
§  1044.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

$1044.40  [Removed] 

§1044.41  [Redesignated  u  $  1044.40  and 
Revised] 

6.  Section  1044.40  is  removed  and  § 
1044.41  is  redesignated  as  §  1044.40, 
and  revised  to  read  as  follows: 

$1044.40  Classes  of  utilization. 

Except  as  provided  in  §  1044.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1044.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 


cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handier  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1044.6  and  the 
fluid  cream  product  definition  pursuant 
to  §  1044.18;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1044.41(a)  to  the  receipts  specified  in 
§  1044.41(a)(2)  and  in  shrinkage 
specified  in  §  1044.41  (b)  and  (c). 

$  1044.42  [Redesignated  as  $  1044.41  and 
Revised] 

7.  Section  1044.42  is  redesignated  as 
§  1044.41  and  revised  to  read  as  follows: 

$1044.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1044.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (b)(6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  bulk 
fluid  form; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handler  described  in 

§  1044.10(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
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received  from  a  handler  described  in 
§  1044.10(c)  and  in  milk  diverted  to 
such  plant  from  another  fluid  milk 
plant,  except  that,  in  either  case,  if  the 
operator  of  the  plant  to  which  the  milk 
is  delivered  purchases  such  milk  on  the 
basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  (b)(2)  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 

and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  shall  be 
zero;  ’ 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  HI 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
III  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(2),  (b)(4),  (b)(5), 
and  (b)(6)  of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1044.10(c)  or  (d),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 


$1044.43  [Redesignated  as  $1044.42  and 
Revised] 

8.  Section  1044.43  is  redos ignated  as 
§  1044.42,  and  revised  to  read  as 
follows: 

$  1044.42  Classification  of  transfers. 

(a)  Transfers  to  fluid  milk  plants. 

Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  another  fluid  milk  plant  shall 
be  classified  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1044.44(a)(ll)  and  the  corresponding 
step  of  §  1044.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1044.44(a)(7) 
or  the  corresponding  step  of 

§  1044.44(b),  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1044.44(a)(ll) 
or  the  corresponding  steps  of 

§  1044.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  an  other  order  plant  shall  be 
classified  in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
from  the  other  order  plant  of  skim  milk 
and  butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph 
(b)(1),  (d)(2),  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 


the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order, 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  HI  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  QI  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1044.40. 

(c)  Transfers  to  producer-handlers 
and  to  exempt  plants.  Skim  milk  or 
butterfat  in  the  following  forms  that  is 
transferred  from  a  fluid  milk  plant  to  a 
producer-handler  under  this  or  any 
other  Federal  order  or  to  an  exempt 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee’s  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Class  HI,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant,  a  producer-handler 
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plant  or  an  exempt  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonfluid 
milk  plant’s  utilization  to  its  receipts  as 
set  forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1044.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  from  such 
nonfluid  milk  plant  to  plants  fully 
regulated  thereunder  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid 
milk  plant  from  fluid  milk  plants; 

(B)  Fro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonfluid  milk,  plant  shall  be 
assigned  to  the  extent  possible  pro  rata 
to  any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant 
to  a  plant  fully  regulated  under  any 
Federal  milk  order,  to  the  extent  that 
such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  1  at  the  transferee-plant,  shall  be 


assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(B)  Pro  rata  to  any  remaining 
un assigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(A)  To  such  nonfluid  milk  plant’s 
receipts  from  dairy  farmers  who  the 
market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

(B)  To  such  nonfluid  milk  plant’s 
receipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  I  utilization,  then  to 
Class  II  utilization,  and  then  to  Class  HI 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonfluid  milk  plant;  and 

(viii)  In  determining  the  nonfluid 
milk  plant’s  utilization  for  purposes  of 
this  paragraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  from  such  nonfluid  milk 
plant  to  a  plant  not  fully  regulated 
under  any  Federal  milk  order  shall  be 
classified  on  the  basis  of  the  second 
plant’s  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  set  forth  in  paragraph  (d)(2)  of 
this  section. 

$1044.45  [Redesignated  a*  $1044.43  and 
Reviaed] 

9.  Section  1044.45  is  redesignated  as 
§  1044.43,  and  revised  to  read  as 
follows: 

$  1044.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1044.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 


all  reports  filed  pursuant  to  §  1044.30 
and  snail  compute  separately  for  each 
fluid  milk  plant  and  for  each 
cooperative  association  with  respect  to 
milk  for  which  it  is  the  handler 
pursuant  to  $  1044.10  (c)  or  (d)  the 
pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  $$  1044.40,  1044.41,  and  1044.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids; 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  $  1044.10  (c)  or 

(d)  shall  be  determined  separately  from 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association; 

(d)  Bulk  fluid  milk  products 
transferred  or  diverted  from  a  fluid  milk 
plant  operated  by  a  cooperative 
association  to  another  fluid  milk  plant 
shall  be  classified  in  accordance  with 
the  rules  set  forth  in  §  1044.42(a)  and 
the  value  thereof  at  class  prices 
(applicable  at  the  location  of  the 
transferee-plant)  shall  be  used  to 
compute  the  receiving  handler’s  net 
obligation  for  such  milk  pursuant  to 

§  1044.60;  and 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1044.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1044.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

$1044.46  [Redesignated  as  $  1044.44  and 
Revised] 

10.  Section  1044.46  is  redesignated  as 
§  1044.44  and  revised  to  read  as  follows: 

$  1044.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  at  each 
fluid  milk  plant  described  in 
§  1044.10(a)  by  allocating  the  plant’s 
receipts  of  skim  milk  and  butterfat  to  its 
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utilization  pursuant  to  paragraphs  (a) 
through  (c)  of  this  section. 

(а)  Skim  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  m  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1044.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  horn  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 
and 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
fluid  milk  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  any  other  order  plant,  except  that 
to  be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1044.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1044.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
(a)(5)  shall  apply  only  if  the  fluid  milk 
plant  was  subject  to  die  provisions  of 
this  paragraph  or  comparable  provisions 
of  another  Federal  milk  order  in  the 
immediately  preceding  month; 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 


fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1044.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 
§  1044.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
D; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1044.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order; 

(v)  Receipts  of  reconstituted  skim 

milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and  s<'— 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m,  in 
sequence  beginning  with  Class  HI: 

(i)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  in 
combined  exceed  the  pounds  of  skim 


milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  IH  and 
then  Class  Q  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler, 
and  then  at  each  successively  more 
distant  fluid  milk  plant  of  the  handler) 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler’s  other  fluid  milk  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (exclusive  of  transfers 
between  fluid  milk  plants  of  the  same 
handler)  at  all  fluid  milk  plants  of  the 
handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  fluid  milk  plants  of  the 
handler  of  producer  milk,  fluid  milk 
products  from  fluid  milk  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  fluid  milk  plant 
is  of  all  such  receipts  remaining  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milh  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  III  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IH,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1044.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  pro  rata  to 
the  total  pdunds  of  skim  milk  remaining 
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in  each  class  in  all  fluid  milk  plants  of 
the  receiving  handler: 

(i)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from 
unregulated  supply  plants  that  were  not 
subtracted  pursuant  to  paragraphs 

(a)(7)(vi)  and  (a)(8)  (i)  and  (ii)  of  this 
section;  and 

(ii)  (A)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  in  bulk 
horn  an  other  order  plant(s),  in  excess 
in  each  case  of  similar  transfers  to  the 
same  plant,  that  were  not  subtracted 
pursuant  to  paragraph  (a)(8)(iii)  of  this 
section; 

(B)  Should  such  proration  result  in 
the  amount  to  be  subtracted  from  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  fluid  milk 
plant  at  which  such  skim  milk  was 
received,  the  pounds  of  skim  milk  in 
such  class  shall  be  increased  to  the 
amount  to  be  subtracted  and  the  pounds 
of  skim  milk  in  the  other  class  shall  be 
decreased  a  like  amount.  In  such  case 
the  utilization  of  milk  at  other  fluid 
milk  plant(s)  of  such  handler  shall  be 
adjusted  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  fluid  milk  plant 
of  such  handler  at  which  such 
adjustment  can  be  made; 

(12)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  other  fluid  milk  plants  according 
to  the  classification  of  such  products 
pursuant  to  §  1044.42(a);  and 

(13)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  HI.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 

(a)(13)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§1044.50  [Removed] 

11.  Section  1044.50  is  removed. 

§  1044.51  [Redesignated  aa  1 1044.50  and 
Amended] 

12.  Section  1044.51  is  redesignated  as 
§  1044.50  and  is  amended  by  changing 
the  reference  "§  1044.52”  in  the 
introductory  text  to  "§  1044.53”, 


revising  paragraph  (b),  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§1044.50  Class  prices. 
***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  A  price  shall  be  the  basic  Class  II 
formula  price  computed  pursuant  to 

§  1044.51(b)  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  Q  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1044.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

§  1044.51(b). 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

13.  A  new  §  1044.51  is  added  to  read 
as  follows: 

§  1044.51  Bosk  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1044.62  shall  be  used. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1044.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)  (1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1044.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 


for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  data 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)  (i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
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the  production  of  butter-nonfat  dry 
milk. 

(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (2)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

11044.60  [Amended] 

14.  Section  1044.60  is  amended  by 
changing  the  words  “Class  11“  in 
paragraph  (c)  introductory  text  and 
paragraph  (c)(2)  to  “Class  m“,  and  by 
changing  references  as  follows: 

a.  m  paragraph  (a),  the  reference 
“§  1044.46(c)”  is  changed  to  read 
“§  1044.44(c)”. 

b.  In  paragraph  (b),  the  reference 
“§  1044.46(a)(9)”  is  changed  to  read 
"§  1044.44(a)(13)",  and  the  reference 
“§  1044.46(b)”  is  changed  to  read 

“§  1044.44(b)”. 

c.  In  paragraph  (c)(1),  the  reference 
“§  1044.46(a)(5)  and  the  corresponding 
step  of  §  1044.46(b)”  is  changed  to  read 
“§  1044.44(a)(9)  and  the  corresponding 
step  of  §  1044.44(b).” 

a.  In  paragraph  (c)(2),  the  reference 
“§  1044.46(a)(7)(i)  and  the 
corresponding  step  of  §  1044.46(b)”  is 
changed  to  read  “§  1044.44(a)(ll)(i)  and 
the  corresponding  step  of  §  1044.44(b).” 
$1044.63  [Amended] 

15.  Section  1044.63  is  amended  by 
changing  the  reference  “§  1044.51”  to 
“§1044.50”. 

16.  Section  1044.71  is  revised  to  read 
as  follows: 

$  1044.71  Expense  of  administration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  13th  day 
after  the  end  of  the  month  five  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk  (including  such 
handler’s  own  production);  and 

(b)  Receipts  of  concentrated  fluid  milk 
products  horn  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1044.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1044.44(a)(7)  and  (a)(ll)(i)  and  the 
corresponding  steps  of  §  1044.44(b). 

PART  1046— MILK  IN  THE 
L0UISVILLE4.EXINQT0N-EVANSVILLE 
MARKETING  AREA 

1.  Section  1046.15  is  revised  to  read 
as  follows: 

$1046.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 


means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1046.16  is  revised  to  read 
as  follows: 

$  1046.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1046.19  is  added  to  read 
as  follows: 

$  1046.19  Commercial  food  proceaelng 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1046.13, 1046.41  and 
1046.52. 

4.  Section  1046.40  is  revised  to  read 
as  follows: 

$1046.40  Class**  of  utilization. 

Except  as  provided  in  §  1046.42,  all 
skim  milk  and  butterfat  required  to  be 


reported  by  a  handler  pursuant  to 
§  1046.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

•  (1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 
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(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  Consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
suction,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1046.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1046.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1046.41(a)  to  the  receipts  specified  in 
§  1046.41(a)(2)  and  in  shrinkage 
specified  in  §  1046.41  (b)  and  (c). 


5.  Section  1046.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

f  1046.42  Classification  ol  transfers  and 
diversiona. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1046.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1046.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1046.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1046.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1046.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i),  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 


1 1046.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1046.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1046.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1046.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1046.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IH,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1046.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
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paragraphs  (a)(2)(h),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1046.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 046.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
horn  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1046.43(d)  and 
§  1046.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1046.60  is  amended  by 
revising  paragraphs  (d),  (f),  and  (g)  and 
by  adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

$1046.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1046.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1046.44(a)(7)  (i) 
through  (iv)  and  (vii)  and  the 
corresponding  step  of  §  1046.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1046.43(d)  and  $  1046.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1046.44(a)(ll)  and  the  corresponding 
steps  of  $  1046.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 


or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lent  and  the  Class  m  price)  by  the 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1046.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer* 
settlement  fund  of  another  order  under 
§  1046.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1046.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1046.76  Payments  by  handier  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 


$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1046.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1046.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1046.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1046.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  $  1046.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1046.44(b), 
except  such  other  source  milk  that  is 
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excluded  from  the  computations 
pursuant  to  $  1046.60  (d)  and  (f);  and 
*  #  •  *  * 

PART  1049 — MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.15  is  revised  to  read 
as  follows: 

§1049.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1049.16  is  revised  to  read 
as  follows: 

$  1049.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1049.19  is  added  to  read 
as  follows: 

S 1 049.1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 


type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1049.13, 1049.41  and 
1049.52. 

4.  Section  1049.40  is  revised  to  read 
as  follows: 

i  1049.40  Classes  of  utilization. 

Except  as  provided  in  §  1049.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
$  1049.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes,  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
miikfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 
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(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1049.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1049.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1049.41(a)  to  the  receipts  specified  in 
§  1049.41(a)(2)  and  in  shrinkage 
specified  in  §  1049.41(b)  and  (c). 

5.  Section  1049.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

S  1049.42  Classification  of  transfers  and 
diversion*. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  HI  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  *  *  *  • 

6.  Section  1049.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S 1 049.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1049.44.  Any 
remaining  skim  milk  and  butterfat  in 


concentrated  receipts  shall  be  assigned 
to  uses  under  §  1049.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1049.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(h)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

f  1049.44  Classification  of  producer  milk. 

*  *  *  *  * 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1049.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  A.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1049.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1049.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  §  1049.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1049.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1049.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 049.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1049.43(d)  and 
§  1049.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1049.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

$1049.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1049.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1049.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1049.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
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in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1049.43(d)  and  §  1049.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1049.44(a)(ll)  and  the  corresponding 
steps  of  §  1049.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1049.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1049.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1049.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

11049.76  Payments  by  handier  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 


(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  HI 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  non  fluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  $  1049.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fluid  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1049.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


$1049^6  AiMMnwnt  (or  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1049.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1049.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1049.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1049.60  (d)  and  (f);  and 
***** 

PART  1050 — MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

1.  Section  1050.15  is  revised  to  read 
as  follows: 

$1050.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1050.16  is  revised  to  read 
as  follows: 

$  1050.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  $  1050.19  is  added  to  reed 
as  follows: 
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f  1050.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1050.13, 1050.41  and 
1050.52. 

4.  Section  1050.40  is  revised  to  read 
as  follows: 

$  1050.40  CIhim  of  utilization. 

Except  as  provided  in  §  1050.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1050.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  ond 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
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dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
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must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1050.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1050.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1050.41(a)  to  the  receipts  specified  in 
§  1050.41(a)(2)  and  in  shrinkage 
specified  in  §  1050.41  (b)  and  (c). 

5.  Section  1050.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$  1 050.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  *  *  * 

(d)*  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1050.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1050.43  General  classification  rules. 
***** 
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(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1050.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1050.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1050.44  is  amended  by 
revising  paragraph  (a)(2),  revising  die 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)’\  to  read  as  follows: 

11050.44  CtMsifi  cation  of  producer  milk. 

*  *  *  *  * 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1050.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1050.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 


classified  as  Class  m  milk  pursuant  to 
§  1050.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1050.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1050.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1050.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 1050.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1050.43(d)  and 
§  1050.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1050.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S  1050.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Gass  I  pursuant  to 
§  1050.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1050.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1050.44(b),  excluding  receipts  of 


bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(0  Add  the  amount  obtained  from 
multiplying  the  Gass  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1050.43(d)  and  §  1050.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Gass  I  pursuant  to 
§1050.44(a)(ll)  and  the  corresponding 
steps  of  §  1050.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gjf  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1050.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1050.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1050.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 
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S  1050.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)*  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1050.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 


to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1050.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1050.85  AMMament  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1050.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1050.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1050.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1050.60  (d)  and  (f);  and 


PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1.  Section  1064.15  is  revised  to  read 
as  follows: 

$1064.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1064.16  is  revised  to  read 
as  follows: 


$  1064.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1064.19  is  added  to  read 
as  follows: 

$  1064.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1064.13, 1064.41  and 
1064.52. 

4.  Section  1064.40  is  revised  to  read 
as  follows: 

$1064.40  Classes  of  utilization. 

Except  as  provided  in  §  1064.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1064.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
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verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 


section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1064.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1064.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1064.41(a)  to  the  receipts  specified  in 
§  1064.41(a)(2)  and  in  shrinkage 
specified  in  §  1064.41  (b)  and  (c). 

5.  Section  1064.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

f  1064.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  *  *  *  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  older  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  m  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 


remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

***** 

6.  Section  1064.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1064.43  General  classification  rules. 

•  *  *  t  ,  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the  v 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1064.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1064.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1064.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

$  1064.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1064.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  0.  *  *  * 
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(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1064.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1064.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1064.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1064.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(h),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1064.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1064.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1064.43(d)  and 
§  1064.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1064.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

f  1064.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IQ  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1064.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1064.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1064.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1064.43(d)  and  §  1064.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1064.44(a)(ll)  and  the  corresponding 
steps  of  §  1064.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order, 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  IQ  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1064.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1064.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 


transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1084.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

11064.76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 
*  *  *  *  * 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  IQ  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  QI  price)  and  the  Class  01 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1064.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
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nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  non  fluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shaJJ 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1064.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1064.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1064.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1064.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1064.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1064.60  (d)  and  (f);  and 
***** 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.15  is  revised  to  read 
as  follows: 

$1065.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 


sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1065.16  is  revised  to  read 
as  follows: 

$  1065.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1065.19  is  added  to  read 
as  follows: 

$  1065.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1065.13, 1065.41  and 
1065.52. 

4.  Section  1065.40  is  revised  to  read 
as  follows: 

$  1065.40  CIcmm  of  utilization. 

Except  as  provided  in  §  1065.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1065.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  m  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 


(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  built  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 
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(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (bHl)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1065.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1065.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1065.41(a)  to  the  receipts  specified  in 
§  1065.41(a)(2)  and  in  shrinkage 
specified  in  §  1065.41  (b)  and  (c). 

5.  Section  1065.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

S  1065.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  *  41  *  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 


the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  Q  utilization, 
and  then  to  Class  in  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  D  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 
•  *  *  •  • 

6.  Section  1065.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1065.43  General  classification  rule*. 

•  *  *  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  feu:  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prim  to  any 
assignments  under  §  1065.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1065.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1065.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(aH2)(i)M,  to  read  as  follows: 

$1065.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  1  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 


E revisions  of  another  Federal  milk  order 
l  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  D  the 
pounds  of  skim  milk  in  products 
specified  in  $  1065.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  (Hass  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1065.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  HI  milk  pursuant  to 
§  1065.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1065.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

*  *  *  *  * 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1065.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aH2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1065.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1065^45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 


(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1065.43(d)  and 
§  1065.44  cm  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
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milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

***** 

9.  Section  1065.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

$  1065.52  Plant  location  adjustment*  for 
handler*. 

*  *  *  *  * 

(d)  *  *  * 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1065.44(a)(12)  and  (b)  plus  the  pounds 
of  skim  milk  in  receipts  of  concentrated 
fluid  milk  products  from  other  pool 
plants  that  are  assigned  to  Class  I  use, 
the  pounds  of  packaged  fluid  milk 
products  from  other  pool  plants; 
***** 

10.  Section  1065.60  is  amended  by 
revising  paragraphs  (d)  and  (f)  and 
adding  new  paragraphs  (g).  (h)  and  (i)  to 
read  as  follows: 

$  1065.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1065.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1065.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  horn  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1065.43(d)  and  §  1065.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1065.44(a)(ll)  and  the  corresponding 
steps  of  §  1065.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
lant  and  the  Class  m  price)  by  tne 
undredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1065.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1065.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1065.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$1065.76  Payment*  by  handler  operating 
a  partially  regulated  diatributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  horn  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 


to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  m 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1065.44(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1065.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1065.35  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1065.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  $  1065.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1065.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1065.60(d)  and  (f);  and 
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PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.15  is  revised  to  read 
as  follows: 


plants,  including  but  not  limited  to, 
provisions  in  §§  1068.13, 1068.41  and 
1068.52. 

4.  Section  1068.40  is  revised  to  read 
as  follows: 


(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 


$  1068.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1068.16  is  revised  to  read 
as  follows: 

$  1068.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1068.19  is  added  to  read 
as  follows: 

1 1068.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 


f  1068.40  Classes  of  utilization. 

Except  as  provided  in  $  1068.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1068.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  m  milk. 

(b)  C/ass  II  milk.  Class  n  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 
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of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1068.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1068.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1068.41(a)  to  the  receipts  specified  in 
§  1068.41(a)(2)  and  in  shrinkage 
specified  in  §  1068.41  (b)  and  (c). 

5.  Section  1068.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

S  1068.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1068.43  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

f  1068.43  General  classification  rules. 
***** 

(e)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1068.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1068.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 


7.  Section  1068.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (aMll)  to 
“(a)(2)(i)",  to  read  as  follows: 

S  1068.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1068.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1068.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1068.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
D. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1068.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 


(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1068.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii).  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1068.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 068.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1068.43(e)  and 
§  1068.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1068.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

$1068.60  Handler’s  value  of  milk  for 
determining  pool  obligation. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1068.43(e)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1068.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1068.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
$  1068.43(e)  and  §  1068.44(a)(7)(i)  and 
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the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1068.44(a)(ll)  and  the  corresponding 
steps  of  §  1068.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1068.43(e); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1068.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1068.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1068.76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 


reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  loss  than  the  Class  m 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1068.43(e).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  m  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  ofthe  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1068.85  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


$1068.85  Assessment  for  order 
administration. 

•  *  v>*  *  * 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1068.43(e)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1068.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1068.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1068.60  (d)  and  (f);  and 
***** 

1.  The  table  of  contents  is  revised  to 
read  as  follows: 

PART  1075 — MILK  IN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

General  Provisions 

1075.1  General  provisions. 

Definitions 

1075.2  Black  Hills,  South  Dakota 
marketing  area. 

1075.3  Route  disposition. 

1075.5  Distributing  plant. 

1075.6  Supply  plant. 

1075.7  Pool  plant. 

1075.8  Nonpool  plant. 

1075.9  Handler. 

1075.10  Producer-handler. 

1075.12  Producer. 

1075.13  Producer  milk. 

1075.14  Other  source  milk. 

1075.15  Fluid  milk  product. 

1075.16  Fluid  cream  product. 

1075.17  Filled  milk. 

1075.18  Cooperative  association. 

1075.19  Commercial  food  processing 
establishment. 

1075.20  Product  prices. 

Handler  Reports 

1075.30  Reports  of  receipts  and  utilization. 

1075.31  Payroll  reports. 

1075.32  Other  reports. 

Classification  of  Milk 

1075.40  Classes  of  utilization. 

1075.41  Shrinkage. 

1075.42  Classification  of  transfers  and 
diversions. 

1075.43  General  classification  rules. 

1075.44  Classification  of  producer  milk. 

1075.45  Market  administrator’s  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1075.50  Class  prices. 

1075.51  Basic  formula  prices. 

1075.52  Plant  location  adjustments  for 
handlers. 

1075.53  Announcement  of  class  prices. 

1075.54  Use  of  equivalent  prices. 

Uniform  Price 

1075.60  Handler’s  value  of  milk  for 
computing  uniform  price. 

1075.61  Computation  of  uniform  price 
(including  weighted  average  price). 
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1075.62  Announcement  of  uniform  price 
and  butterfat  differential. 

Payments  for  Milk 

1075.70  Producer-settlement  fund. 

1075.71  Payments  to  the  producer- 
settlement  fund. 

1075.72  Payments  from  the  producer- 
settlement  fund. 

1075.73  Payments  to  producers  and  to 
cooperative  associations. 

1075.74  Butterfat  differential. 

1075.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1075.76  Payments  by  handler  operating  a 
•  partially  regulated  distributing  plant. 

1075.77  Adjustment  of  accounts. 

Administrative  Assessment 

1075.85  Assessment  for  order 
administration. 

§1075.6  [Redesignated  aa  §1075.2] 

2.  Section  1075.6  is  redesignated  as 
§1075.2. 

§1075.20  [Redesignated  as  §1075.3  and 
Amended] 

3.  Section  1075.20  is  redesignated  as 
§  1075.3  and  amended  by  changing  the 
reference  ’’§  1075.41(a)’’  to 

“§  1075.40(a)”. 

§  1075.10  [Redesignated  as  §  1075.6  and 
Amended] 

4.  Section  1075.10  is  redesignated  as 
§  1075.6  and  amended  by  changing  the 
reference  “§  1075.12”  to  ”§  1075.7(b)”. 

§1075.15  [Redesignated  as  §1075.10  and 
Amended] 

5.  Section  1075.15  is  redesignated  as 
§1075.10. 

§  1075.18  [Redesignated  as  §  1075.15  and 
Revised] 

6.  Section  1075.18  is  redesignated  as 

§  1075.15  and  revised  to  read  as  follows: 

§  1075.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 


use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 
(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

§  1075.5  [Redesignated  as  §  1075.16] 

7.  Section  1075.5  is  redesignated  as 
§1075.18. 

§1075.9  [Redesignated  as  §1075.5] 

8.  Section  1075.9  is  redesignated  as 
§1075.5. 

§1075.14  [Redesignated  as  §1075.9] 

9.  Section  1075.14  is  redesignated  as 
§1075.9. 

§  1075.19  [Redesignated  as  §  1075.14  and 
Revised] 

10.  Section  1075.19  is  redesignated  as 
§  1075.14  and  revised  to  read  as  follows: 

§  1075.14  Other  source  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1075.40(b)(1)  from  any  source  other 
than  producers,  or  pool  plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1075.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1075.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1075.40(b)(1))  for 
which  the  handler  fails  to  establish  a 
disposition. 

§1075.7  [Removed] 

§  1075.12  [Redesignated  ae  §  1075.7  and 
Amended] 

11.  Section  1075.7  is  removed  and 

§  1075.12  is  redesignated  as  §  1075.7, 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows:  . 

§1075.7  Pool  plant 
***** 

(c)  The  term  pool  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler; 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  from  which 
a  lesser  volume  of  fluid  milk  products, 
except  filled  inilk,  is  disposed  of  from 


such  plant  to  retail  or  wholesale  outlets 
in  the  Black  Hills  marketing  area  and  to 
pool  plants  under  this  part  than  is 
disposed  of  in  the  marketing  area  and  to 
pool  plants  regulated  pursuant  to 
another  order. 

§1075.6  [Redesignated  aa  §  1075.12  and 
Revised] 

12.  Section  1075.8  is  redesignated  as 
§  1075.12  and  revised  to  read  as  follows: 

§1075.12  Producer. 

Producer  means  any  person,  except  a 
producer-handler  as  defined  in  any 
order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
in  compliance  with  the  Grade  A 
inspection  requirements  of  a  duly 
constituted  health  authority,  which  milk 
is  (a)  received  at  a  pool  plant,  or  (b) 
diverted  from  a  pool  plant  to  a  nonpool 
plant  for  the  account  of  either  the 
operator  of  the  pool  plant  or  a 
cooperative  association. 

§1075.13  [Redesignated  as  §1075.8] 

13.  Section  1075.13  is  redesignated  as 
§1075.8. 

§  1075.17  [Redesignated  as  §  1075.13  and 
Revised] 

14.  Section  1075.17  is  redesignated  as 
§  1075.13  and  revised  to  read  as  follows: 

§1075.13  Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  (a) 
received  at  a  pool  plant  directly  from 
producers  or  (b)  diverted  from  a  pool 
plant  to  a  nonpool  plant.  Provided,  that 
milk  diverted  pursuant  to  this  section 
shall  be  deemed  to  have  been  received 
at  the  location  of  the  plant  from  which 
diverted. 

§1075.23  [Redesignated  as  §1075.17] 

15.  Section  1075.23  is  redesignated  as 
§1075.17. 

§1075.11  [Removed] 

16.  Section  1075.11  is  removed. 

17.  Section  1075.16  is  revised  to  read 
as  follows: 

§  1075.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

§§1075.22  and  1075.27  [Removed] 

18.  Sections  1075.22  and  1075.27  are 
removed. 

19.  A  new  §  1075.19  is  added  to  read 
as  follows: 
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f  1075.19  CommarcM  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating'to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1075.13, 1075.41  and 
1075.52. 

20.  Section  1075.20  is  added  to  read 
as  follows: 

S  1075.20  Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  II 
formula  price  pursuant  to  §  1075.51(b): 

(a)  Butter  pnee.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  die  Dairy  Division 
using  the  price  reported  each  week  as 
the  daily  price  far  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average,  for 


the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  there  is 

a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 
Monday  through  Friday  except  national 
holidays. 

2.  Section  1075.30  is  revised  to  read 
as  follows: 

f  1075.30  Reports  of  receipts  and 
utilization. 

On  or  before  the  5th  day  after  the  end 
of  each  month,  each  handler,  except  a 
producer-handler,  shall  report  to  the 
market  administrator  for  such  month  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  such  handler’s  pool  plants,  shall 
report  the  quantities  of  skim  milk  and 
butterfat  contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  horn  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  received 
from  pool  plants; 

(3)  Receipts  of  other  source  milk; 


(4)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1075.40(b)(1); 

(5)  The  utilization  or  disposition  of  all 
milk,  filled  milk  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b) Each  handler  who  operates  a 
partially  regulated  distributing  plant 
shall  report  with  respect  to  such  plant 
in  the  same  manner  as  prescribed  for 
reports  required  in  paragraph  (a)  of  this 
section.  Receipts  of  milk  that  would 
have  been  producer  milk  if  the  plant 
had  been  fully  regulated  shall  be 
reported  in  lieu  of  producer  milk.  Such 
report  shall  show  also  the  quantity  of 
reconstituted  skim  milk  in  fluid  milk 
products  disposed  of  on  routes  in  the 
marketing  area. 

(c)  Each  handler  described  in 
§  1075.9(b)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  such 
handler’s  receipts  and  utilization  of 
milk,  filled  milk,  and  milk  products  in 
such  manner  as  the  market 
administrator  may  prescribe. 

22.  Section  1075.31  is  amended  by 
changing  the  heading,  removing 
paragraph  (a),  redesignating  paragraph 
(b)  as  paragraph  (a),  changing  the 
reference  "§  1075.62(b)”  in  re¬ 
designated  paragraph  (a)  to 

"§  1075.76(a)”  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§107531  Payroll  reports. 

*  *  '  +  *  * 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1075.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  required  by  paragraph  (a)  of  this 
section. 

23.  A  new  §  1075.32  is  added  to  read 
as  follows: 

§  1075.32  Other  reports. 

(a)  In  addition  to  the  reports  required 
pursuant  to  §§  1075.30  and  1075.31, 
each  handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

(b)  Each  producer  handler  shall  make 
reports  to  tbs  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  prescribe. 
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$  1075.40  [Removed] 

$1075.41  [Redesignated  as  1 1075.40  and 
Revised] 

24.  Section  1075.40  is  removed,  and 
§  1075.41  is  redesignated  as  §  1075.40, 
and  revised  to  read  as  follows: 

$1075.40  Classes  of  utilization. 

Except  as  provided  in  §  1075.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1075.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  ond  of  the  month;  and 

(3)  Not.  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resombling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  foF 
infant  feeding  or  dietary  use  (meal 


replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  ar  e  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 


specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1075.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1075.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1075.41(a)  to  the  receipts  specified  in 
§  1075.41(a)(2)  and  in  shrinkage 
specified  in  §  1075.41(b)  and  (c). 

$1075.42  [Redesignated  m  $  1075.41  and 
Revised] 

25.  Section  1075.42  is  re-designated 
as  §  1075.41  and  revised  to  read  as 
follows: 

$1075.41  Shrinkage. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1075.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)(1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)(1)  through  (b)(6)  of 
this  section  which  was  received  in  the 
form  of  a  bulk  fluid  milk  product  or  a 
bulk  fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
ofi 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  [Reserved] 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  (b)(3) 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
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quantity  for  which  Class  II  or  Class  in 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  II  or  Class 
ffl  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)(1),  (b)(4),  (b)(5),  and 

(b)(6)  of  this  section. 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  $  1075.9(b),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat.  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

f  1075.44  [Redeeigneted  as  1 1075.42  and 
Revised] 

26.  Section  1075.44  is  re-designated 
as  §  1075.42,  and  revised  to  read  as 
follows: 

S  1075.42  Classification  of  transfers  and 
diversions. 

(a)  Transfers  to  pool  plants.  Skim 
milk  or  butterfat  transferred  in  the  form 
of  a  fluid  milk  product  or  a  bulk  fluid 
cream  product  from  a  pool  plant  to 
another  pool  plant  shall  be  classified  as 
Class  I  milk  unless  the  operators  of  both 
plants  request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  following  conditions: 

(1)  The  skim  milk  and  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1075.44(a)(12)  and  the  corresponding 
step  of  §  1075.44(b).  The  amount  of  skim 
milk  or  butterfat  classified  in  each  class 
shall  include  the  assigned  utilization  of 
skim  milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  $  1075.44(a)(7) 
or  the  corresponding  step  of 

§  1075.44(b),  the  skim  milk  or  butterfat 


so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1075.44(a)(ll) 
or  (a)(12)  or  the  corresponding  steps  of 
§  1075.44(b),  the  skim  milk  or  butterfat 
so  transferred,  up  to  the  total  of  the  skim 
milk  and  butterfat,  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant. 

(b)  Transfers  to  other  order  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  pool  plant 
to  an  other  order  plant  shall  be 
classified  in  the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  pool  plant  from 
the  other  order  plant  of  skim  milk  and 
butterfat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
categonr  as  described  in  paragraph 
(b)(1),  (b)(2),  or  (b)(3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order, 

(2)  if  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 

3 test  in  their  reports  of  receipts  and 
zation  filed  with  their  respective 
market  administrators,  transfers  in  bulk 
form  shall  be  classified  as  Class  II  or 
Class  IH  milk  to  the  extent  of  such 
utilization  available  for  such 
classification  pursuant  to  the  allocation 
provisions  of  the  other  order, 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  were 
allocated  under  the  other  order  is  not 
available  to  the  market  administrator  for 
the  purpose  of  establishing 
classification  under  this  paragraph, 
classification  shall  be  as  Class  I,  subject 
to  adjustment  when  such  information  is 
available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  10  milk;  and 


(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§1075.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  in  the  following 
forms  that  is  transferred  from  a  pool 
plant  to  a  producer-handler  under  this 
or  any  other  Federal  order  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class,  in 
series  beginning  with  Gass  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Gass  I  milk,  if  transferred  or 
diverted  In  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)(A)  and  (B)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant’s  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)(ii)  through 
(viii)  of  this  section: 

(A)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  its 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1075.30  for  the  month 
within  which  such  transaction  occurred; 
and 

(B)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpoo! 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 
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(A)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

(C)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

(D)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from 
such  plant  and  are  allocated  to  Class  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(A)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  non  pool  plant  from 
pool  plants;  and 

(B)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(A)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(B)  To  such  nonpool  plant’s  receipts 
of  Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pocl  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extant  possible  first  to  any 
remaining  Class  Q  utilization,  than  to 


any  remaining  Class  Ill  utilization,  and 
then  to  Class  1  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  noapool 
plant’s  utilization  for  purposes  of  this 
paragraph,  any  fluid  milk  products  and 
bulk  fluid  cream  products  transferred 
from  such  nonpool  plant  to  a  plant  not 
fully  regulated  under  any  Federal  milk 
order  shall  be  classified  on  the  basis  of 
the  second  plant's  utilization  using  the 
same  assignment  priorities  at  the  second 
plant  that  are  set  forth  in  paragraph 
(d)(2)  of  this  section. 

$1075.46  [Radestgneted  *a  $  1075.43  and 
Revised] 

27.  Section  1075.45  is  redesignated  as 
$  1075.43,  and  revised  to  read  as 
follows: 

1 1075.43  General  classification  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1075.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  $  1075.30 
and  shall  compute  separately  for  each 
pool  plant  end  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1075.9(b)  the  pounds  of  skim  milk  and 
butterfat,  respectively,  in  each  class  in 
accordance  with  $§  1075.40, 1075.41, 
and  1075.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1075.9(b)  shall 
be  determined  separately  from  the 
operations  of  any  pool  plant  operated  by 
such  cooperative  association. 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  non  fluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1075.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1075.44  on  a  pro  rata 


basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

$1075.48  [Redesignated  aa  $  1075.44  and 
Revised] 

28.  Section  1075.46  is  redesignated  as 
§  1075.44  and  revised  to  read  as  follows: 

$  1075.44  Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  $  1075.9(a)  for  each 
of  its  pool  plants  separately  and  of  each 
handler  described  in  $  1075.9(b)  by 
allocating  the  handler’s  receipts  of  skim 
milk  and  butterfat  to  its  utilization  as 
follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  IH  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1075.41(b); 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

(3)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk 
products  received  in  packaged  form 
from  an  other  order  plant,  except  that  to 
be  subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  §  1075.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  A; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1075.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  ware  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
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excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  This  paragraph 
shall  apply  only  if  the  pool  plant  was 
subject  to  the  provisions  of  this 
paragraph  or  comparable  provisions  of 
another  Federal  milk  order  in  the 
immediately  preceding  month; 

(6)  Subtract  horn  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to,  any  product 
specified  in  §  1075.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1075.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II: 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1075.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant. 

(8)  Subtract  in  the  order  specified 
below  horn  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  HI,  in 
sequence  beginning  with  Class  IB: 

U)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i)  and  (a)(7)(v)  of  this 
section  for  which  the  handler  requests 
classification  other  than  Class  I,  but  not 
in  excess  of  the  pounds  of  skim  milk 


remaining  in  Class  n  and  Class  m 
combined; 

(ii)  Receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  that 
were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(i),  (a)(7)(v),  and 
(a)(8)(i)  of  this  section  which  are  in 
excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (A)  through  (C)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  in 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  BI  combined  shall  be  increased 
(increasing  as  necessary  Class  IB  and 
then  Class  B  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(A)  Multiply  by  1.25  the  pounds  of 
skim  milk  remaining  in  Class  I  at  this 
allocation  step  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler)  at 
all  pool  plants  of  the  handler; 

(B)  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(C)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  remaining  at  this  pool  plant  is  of 
all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  Receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  B  or  Class  IB  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  B  and  Class  BI 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  IB,  the  pounds  of 


skim  milk  In  fluid  milk  products  and 
products  specified  in  §  1075.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  BI  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  II  and  Class  IB  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  III  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2)(i),  (a)(7)(v),  and  (a)(8)  (i)  and  (ii) 
of  this  section  and  that  were  not  offset 
by  transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  B  and  Class  III 
combined  pursuant  to  paragraph  (a)(ll) 
of  this  section  exceed  the  pounds  of 
skim  milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler’s 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount; 
and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  paragraph  (a)(ll)  of  this  section 
exceed  the  pounds  of  skim  milk 
remaining  in  such  class,  the  pounds  of 
skim  milk  in  Class  I  shall  be  increased 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  B  and 
Class  IB  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  IB  and  then  Class  B).  In  such  case, 
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the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (a)(8)(iii)  of 
this  section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)(ii),  (a)(12)(iii),  and 

(a)(12)(iv)  of  this  section,  such 
subtraction  shall  be  pro  rata  to  the 
pounds  of  skim  milk  in  Class  I  and  in 
Class  II  and  Class  III  combined,  with  the 
quantity  prorated  to  Class  II  and  Class 
III  combined  being  subtracted  first  from 
Class  III  and  then  from  Class  II,  with 
respect  to  whichever  of  the  following 
quantities  represents  the  lower 
proportion  of  Class  I  milk: 

(A)  The  estimated  utilization  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 

§  1075.45(a);  or 

(B)  The  total  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler): 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  II  and  Class  in  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  m  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Class  I  after 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12Mi)  or  (ii)  of  this  section  result  in 

a  quantity  of  skim  milk  to  be  subtracted 
from  Class  II  and  Class  III  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 


the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  1  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  III  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  U).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler’s  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1075.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IQ.  Any 
amount  so  subtracted  shall  be  known  as 
overage; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

29.  Section  1075.45  is  added  to  read 
as  follows: 

1 1075.45  Market  administrator's  report* 
end  announcements  concerning 
class  H  les  8on. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 


plants  pursuant  to  5 1075.44(a)(12)  and 
the  corresponding  step  of  §  1075.44(b), 
estimate  and  publicly  announce  on  or 
before  the  10th  day  of  the  month  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1075.43(d)  and 

§  1075.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report;  and 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fund  milk 
products  or  bulk  fluid  cream  products  to 
another  order  plant,  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  of  the 
receiving  handler  and,  as  necessary,  any 
changes  in  such  allocation  arising  from 
the  verification  of  such  report. 

f  1075.50  [Removed] 

30.  Section  1075.50  is  removed. 

$1075.51  [Redesignated  as  1 1075.50  and 
Amended] 

31.  Section  1075.51  is  redesignated  as 
§  1075.50  and  amended  in  the 
introductory  text  by  removing  the 
reference  “and  $  1075.53”,  revising 
paragraph  (b),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

$  1075.50  Cless  prices. 
***** 

(b)  Class  II  price.  The  Class  n  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  Q  price  shall  be  the  basic  Class  U 
formula  price  computed  pursuant  to 
$  1075.51(b)  few  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  Q  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (bMl)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
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III  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1075.51(a)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

§  1075.51(b). 

(c)  Class  m  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month,  but  in  no  event  shall  the  Class 
III  price  exceed  an  amount  computed  as 
follows: 

(1)  Multiply  by  4.2  the  Chicago  butter 
price; 

(2)  Multiply  by  8.2  the  weighted 
average  of  cariot  prices  per  pound  of 
spray  process  nonfat  dry  milk  for 
human  consumption,  f.o.b. 
manufacturing  plants  in  the  Chicago 
area,  86  published  for  the  period  horn 
the  26th  day  of  the  immediately 
preceding  month  through  the  25th  day 
of  the  current  month  by  the  Department; 
and 

(3)  From  the  sum  of  the  results  arrived 
at  under  paragraphs  (c)  (1)  and  (2)  of 
this  section  subtract  48  cents,  and  round 
to  the  nearest  cent. 

32.  New  §  1075.51  is  added  to  read  as 
follows: 

f  1075.51  BmJc  formula  prices. 

(a)  The  basic  formula  price  shall  be 
the  average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfiat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  pursuant  to 

§  1075.74  shall  be  used. 

(b)  The  basic  Class  II  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to 

§  1075.51(a)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursuant  to  paragraphs  (b)(1) 
through  (4)  of  this  section: 

(1)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1075.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 


(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(A)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(B)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(C)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(ii)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(A)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(B)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(2)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(3)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)(2) 
of  this  section  by  determining  the 
relative  proportion  that  the  (lata 
included  in  each  of  the  following 
subparagraphs  is  of  the  total  of  the  data 
represented  in  paragraphs  (b)(3)(i)  and 
(ii)  of  this  section: 

(i)  Combine  the  total  American  cheese 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Fiogram  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(ii)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
National  Agricultural  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk  to 
determine  the  quantity  of  milk  used  in 
the  production  of  butter-nonfat  dry 
milk. 


(4)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)(2)  of  this 
section  in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (b)(3)  of  this 
section. 

S  1C75.53  (Redesigns tad  ss  $  1075.52  and 
Revised] 

33.  Section  1075.53  is  redesignated  as 
§  1075.52,  and  revised  to  read  as 
follows: 

$  1075.52  Plant  location  adjustments  for 
handlers. 

(a)  For  producer  milk  received  at  a 
pool  plant  located  100  miles  or  more  by 
the  shortest  hard-surfaced  highway 
distance  as  determined  by  the  market 
administrator,  from  the  nearest  of  the 
Post  Offices  of  Rapid  City,  Lead,  Hot 
Springs,  and  Custer,  South  Dakota;  and 
classified  as  Class  I  milk  or  assigned 
Class  I  location  adjustment  credit 
pursuant  to  paragraph  (b)  of  this  section 
and  for  other  source  milk  for  which  a 
location  adjustment  is  applicable,  the 
price  computed  pursuant  to  §  1075.50(a) 
shall  be  reduced  by  15  cents,  plus  1.5 
cents  for  each  10  miles  or  fraction 
thereof  that  such  distance  exceeds  110 
miles; 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I 
disposition  at  the  transferee  plant,  in 
excess  of  the  sum  of  receipts  at  such 
plant  of  producer  milk,  and  the  volume 
assigned  as  Class  I  to  receipts  from  other 
order  plants  and  unregulated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor  plants  at  which  no  location 
adjustment  credit  is  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

34.  A  new  §  1075.53  is  added  to  read 
as  follows: 

1 1 075.53  Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  III  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month,  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  §  1075.50(b). 

S  1075.60  [Removed] 

$  1075.70  [Redesignated  as  )  1075.60  and 
Revised] 

35.  Section  1075.60  is  removed  and 
§  1075.70  is  redesignated  as  new 

§  1075.60  and  is  revised  to  read  as 
follows: 
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$  1 075.60  Handler's  value  of  milk  for 
computing  uniform  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler’s  pool 
plants  and  of  each  handler  described  in 
§  1075.9(b)  as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class,  as  computed 
pursuant  to  §  1075.44(c),  by  the 
applicable  class  prices  adjusted 
pursuant  to  §  1075.52; 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage 
deducted  from  each  class  pursuant  to 

§  1075.44(a)(14)  and  the  corresponding 
step  of  §  1075.44(b)  by  the  applicable 
class  prices; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1075.44(a)(9)  and  the  corresponding 
step  of  §  1075.44(b); 

(a)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1075.44  (a)(7)(i) 
through  (a)(7)(iv)  and  the  corresponding 
step  of  §  1075.44(b),  excluding  receipts 
of  bulk  fluid  cream  products  from  an 
other  order  plant  and  bulk  concentrated 
fluid  milk  products  from  pool  plants, 
other  order  plants  and  unregulated 
supply  plants; 

(e)  Aad  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  pursuant  to  §  1075.44  (a)(7)(v)  and 
(a)(7)(vi)  and  the  corresponding  step  of 
§  1075.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1075.43(d)  and  §  1075.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1075.44(a)(ll)  and  the  corresponding 
steps  of  §  1075.44(b),  excluding  such 


skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1075.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1075.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

$1075.61  [Removed] 

§  1075.72  [Redesignated  as  $  1075.61  and 
Revised] 

36.  Section  1075.61  is  removed  and 
§  1075.72  is  redesignated  as  new 
§  1075.61  and  is  revised  to  read  as 
follows: 

$  1075  61  Computation  of  uniform  price 
(including  weighted  average  price). 

For  each  month  the  market 
administrator  shall  compute  an 
aggregate  value  from  which  to 
determine  the  uniform  price  per 
hundredweight  for  producer  milk  of  3.5 
percent  butterfat  content,  f.o.b.  plants 
located  within  100  miles  of  the  Post 
Offices  of  Rapid  City,  Lead,  Hot  Spring, 
and  Custer,  South  Dakota,  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  $  1075.60  for  all 
handlers  who  filed  reports  prescribed  in 


§  1075.30  for  the  month,  except  those  in 
default  of  payments  required  pursuant 
to  §  1075.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  sum 
of  the  location  differential  deductions  to 
be  made  pursuant  to  $  1075.75; 

(c)  Add  an  amount  equal  to  one-half 
of  the  unobligated  cash  balance  in  the 
producer-settlement  fund. 

(d)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 
$1075.60(f);  and 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
weighted  average  price  or  the  uniform 
price  for  producer  milk. 

$  1075.62  [Redesignated  ae  $  1075.76] 

37.  Section  1075.62  is  redesignated  as 
§  1075.76,  and  a  new  §  1075.62  is  added 
to  read  as  follows: 

f  1075.62  Announcement  of  uniform  price 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  uniform  price  for  such 
month. 

$1075.83  [Redesignated  aa$  1075.70  and 
Revised] 

38.  Section  1075.83  is  redesignated  as 
§  1075.70  and  is  revised  to  read  as 
follows: 

$  1075.70  Producer-settlement  fund. 

The  market  administrator  shall 
maintain  a  separate  fund  known  as  the 
producer-settlement  fund  into  which  he 
shall  deposit  all  payments  made  by 
handlers  pursuant  to  §§  1075.71, 
1075.76,  and  1075.77  and  out  of  which 
he  shall  make  all  payments  pursuant  to 
§§  1075.72  and  1075.77;  Provided,  That 
the  market  administrator  shall  offset  the 
payment  due  to  a  handler  against 
payments  due  from  such  handler. 

$1075.71  [Removed] 

$  1075.84  [Redesignated  ss  $  1075.71  and 
Revised] 

39.  Section  1075.71  is  removed  and 
§  1075.84  is  redesignated  as  new 

$  1075.71  and  is  revised  to  read  as 
follows: 
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§  1 075.71  Payments  to  the  producer* 
settlement  fund. 

(a)  On  or  before  the  10th  day  after  the 
end  of  the  month  each  handler  shall  pay 
to  the  market  administrator  the  amount, 
if  any,  by  which  the  total  amounts 
specified  in  paragraph  (a)(1)  of  this 
section  exceed  the  amounts  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  of  the  net  pool  obligation 
computed  pursuant  to  §  1075.60  for 
such  handler;  and 

(2)  The  sum  of: 

(i)  The  amount  of  the  obligation 
pursuant  to  §  1075.73  of  each  handler 
for  producer  milk  received  during  the 
month;  and 

(ii)  The  value  at  the  weighted  average 
price  applicable  at  the  location  of  the 
plantfs),  from  which  received  (not  to  be 
less  than  the  value  at  the  Class  III  price) 
with  respect  to  other  source  milk  for 
which  a  value  is  computed  pursuant  to 
§  1075.60(0. 

(b)  Each  handler  operating  a 
distributing  plant  that  is  subject  to  the 
classification  and  pricing  provisions  of 
another  order  which  provides  for 
individual  handler  pooling,  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk 
disposed  of  on  routes  in  the  marketing 
area  which  was  allocated  to  Class  I  at 
such  other  order  plant.  If  reconstituted 
skim  milk  in  filled  milk  is  disposed  of 
from  such  plant  on  routes  in  marketing 
areas  regulated  by  two  or  more 
marketpool  orders,  the  reconstituted 
skim  milk  assigned  to  Class  I  shall  be 
prorated  according  to  such  disposition 
in  each  area. 

(2)  Compute  the  value  of  the  quantity 
assigned  in  paragraph  (1)  to  Class  I 
disposition  in  this  area,  at  the  Class  I 
price  under  this  part  applicable  at  the 
location  of  the  other  order  plant  and 
subtract  its  value  at  the  Class  III  price. 

$  1075.85  [Redesignated  aa  f  1075.72  and 
Revised] 

40.  Section  1075.85  is  redesignated  as 
§  1075.72  and  is  revised  to  read  as 
follows: 

$  1075.72  Payments  from  the  producer  - 
aattiemant  fund. 

On  or  before  the  10th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
the  amount,  if  any,  by  which  the 
amount  computed  pursuant  to 
§  1075.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1075.71(a)(1). 


$  1075.80  [Redesignated  as  §1075.73  and 

Amended] 

41.  Section  1075.80  is  redesignated  as 
§  1075.73  and  amended  by  changing  the 
heading  to  “Payments  to  producers  and 
to  cooperative  associations";  in 
paragraph  (a),  changing  the  reference 
“§  1075.72"  to  “§  1075.61”  and  the 
reference  “§§  1075.81  and  1075.82”  to 
“§§  1075.74  and  1075.75”;  and  in 
paragraph  (b),  changing  the  word 
"approved”  to  “producer”  (2 
occurrences). 

$1075.81  [Redesignated  aa  $  1075.74] 

42.  Section  1075.81  is  redesignated  as 
§1075.74. 

$1075.82  [Radasignatad  aa  $  1075.75  and 
Amended] 

43.  Section  1075.82  is  redesignated  as 
§  1075.75  and  amended  by  changing  the 
heading  to  “Plant  location  adjustments 
for  producers  and  on  nonpool  milk”;  in 
paragraph  (a),  changing  the  reference 
“§  1075.53”  to  “§  1075.52”;  and  in 
paragraph  (b).  changing  the  reference 
“§§  1075.84  and  1075.85“  to 

“§§  1075.71  and  1075.72”  and  the 
reference  “§  1075.53”  to  “§  1075.52”. 

44.  New  §  1075.76  is  added  to  read  as 
follows: 

$  1075.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the 
producer-settlement  fund  on  or  before 
the  25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to 
paragraph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
§§  1G75.30  and  1075.31  the  information 
necessary  to  compute  the  amount 
specified  in  paragraph  (b)  of  this 
section,  the  handler  shall  pay  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shail  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

Ti)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  far  any  other  payment 
obligation  under  any  order; 


(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  I  price 
and  the  weighted  average  price,  both 
prices  to  be  applicable  at  the  location  of 
the  partially  regulated  distributing  plant 
(except  that  the  Class  I  price  and  the 
weighted  average  price  shall  not  be  less 
than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(b)  An  amount  computed  as  follows: 

(l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  §  1075.60  at 
such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant. 
For  purposes  of  such  computation, 
receipts  at  such  nonpool  plant  from  a 
pool  plant  or  an  other  order  plant  shall 
be  assigned  to  the  utilization  at  which 
classified  at  the  pool  plant  or  other 
order  plant  and  transfers  from  such 
nonpool  plant  to  a  pool  plant  or  an 
other  order  plant  shall  be  classified  as 
Class  III  milk  if  allocated  to  such  class 
at  the  pool  plant  or  other  order  plant 
and  be  valued  at  the  weighted  average 
price  of  the  respective  order  if  so 
allocated  to  Class  I  milk,  except  that 
reconstituted  skim  milk  in  filled  milk 
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shall  be  valued  at  the  Class  DI  price. 
There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  §  1075.60(f)  and  a 
credit  in  the  amount  specified  in 
§  1075.71(a)(2)(ii)  with  respect  to 
receipts  from  an  unregulated  supply 
plant,  except  that  the  credit  for  receipts 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  IH  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
(b)(l)(ii)  of  this  section;  and 
(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests 
and  provides,  with  reports  filed 
pursuant  to  §§  1075.30  and  1075.31, 
similar  reports  with  respect  to  the 
operations  of  any  other  nonpool  plant 
which  serves  as  a  supply  plant  for  such 
partially  regulated  distributing  plant  by 
shipments  to  such  plant  during  the 
month  equivalent  to  the  requirements  of 
§  1075.7(b)  with  agreement  of  the 
operator  of  such  plant  that  the  market 
administrator  may  examine  the  books 
and  records  of  such  plant  for  purposes 
of  verification  of  such  reports,  there  will 
be  added  the  amount  of  the  obligation 
computed  at  such  nonpool  supply  plant 
in  the  same  manner  and  subject  to  the 
same  conditions  as  for  the  partially 
regulated  distributing  plant. 

12)  From  this  obligation  there  will  be 
deducted  the  sum  of  the  gross  payments 
made  by  such  handler  for  Grade  A  milk 
received  during  the  month  from  dairy 
farmers  at  such  plant  and  like  payments 
made  by  the  operator  of  a  supply 
plant(s)  included  in  the  computations 
pursuant  to  paragraph  (b)(1)  of  this 
section,  and  any  payments  to  the 
producer-settlement  fund  of  another 
order  under  which  such  plant  is  also  a 
partially  regulated  distributing  plant. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfiuid  milk  ingredients  assigned  to 
Class  I  use  under  $  1075.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfiuid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfiuid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 


not  apply  if  the  source  of  the  nonfiuid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

$$  1 075.86  and  1 075.87  [Ramovad] 

45.  Sections  1075.86  and  1075.87  are 
removed  and  a  new  §  1075.77,  is  added 
to  read  as  follows: 

f  1 075.77  Adjustment  of  account*. 

(a)  Whenever  verification  by  the 
market  administrator  of  reports  or 
payments  of  any  handler  discloses 
errors  in  payments  to  or  from  the 
producer-settlement  fund  pursuant  to 
§§  1075.71  and  1075.72,  the  market 
administrator  shall  promptly  bill  such 
handler  for  any  unpaid  amounts  and 
such  handler  shall,  within  5  days  of 
such  billing,  make  payment  to  the 
market  administrator  of  the  amount  so 
billed.  Whenever  verification  discloses 
that  payment  is  due  from  the  market 
administrator  to  any  handler,  the  market 
administrator  shall  within  5  days,  make 
such  payment  to  such  handler. 

(b)  Whenever  verification  by  the 
market  administrator  of  the  payments  by 
a  handler  to  any  producer  or 
cooperative  association,  discloses 
payment  of  less  than  is  required  by 

§  1075.73  the  handler  shall  make  up 
such  payment  to  the  producer  or 
cooperative  association  not  later  than 
the  time  of  making  payments  next 
following  such  disclosure. 

$  1075.88  [R*d**lgn*t*d  aa  $  1075.85  and 
Revised] 

46.  Section  1075.88  is  redesignated  as 
§  1075.85  and  is  revised  to  read  as 
follows: 

f  1075.85  A*— *ment  for  ord*r 
administration. 

For  the  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  five  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk; 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfiuid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1075.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1075.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1075.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1075.60  (d)  and  (f);  and 

(c)  Class  I  milk  disposed  of  from  a 
partially  regulated  distributing  plant  on 
routes  in  the  marketing  area  that 
exceeds  Class  I  milk  received  during  the 


month  at  such  plant  from  pool  plants 
and  other  order  plants. 

47.  The  center  headings  in  part  1075 
would  be  removed  and  new  center 
headings  would  be  added  to  precede  the 
redesignated  sections  as  follows: 

a.  Preceding  §  1075.1,  "General 
Provisions”; 

b.  Preceding  §  1075.2,  "Definitions"; 

c.  Preceding  §  1075.30,  "Handler 
Reports”; 

a.  Preceding  §  1075.40,  "Classification 
of  Milk”; 

e.  Preceding  §  1075.50,  "Class  Prices”; 

f.  Preceding  §  1075.60,  "Uniform 
Price”; 

g.  Preceding  §  1075.70,  "Payments  for 
Milk";  and 

h.  Preceding  §  1075.85, 
"Administrative  Assessment”. 

PART  1076 — MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.15  is  revised  to  read 
as  follows: 

S  1076.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1076.16  is  revised  to  read 
as  follows: 

f  1076.16  Fluid  cr**m  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat. 
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with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1076.19  is  added  to  read 
as  follows: 

$1076.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants.  Including  but  not  limited  to, 
provisions  in  §§1076.13, 1076.41  and 
1076.52. 

4.  Section  1076.40  is  revised  to  read 
as  follows: 

$1076.40  Clasaaa  of  utilization. 

Except  as  provided  in  §  1076.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1076.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  01  milk. 

(b)  Class  II  milk.  Class  0  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 


any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  Q  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  U6e  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatea  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  et  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 


under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product  - 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1076.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1076.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1076.41(a)  to  the  receipts  specified  in 
§  1076.41(a)(2)  and  in  shrinkage 
specified  in  §  1076.41(b)  and  (c). 

5.  Section  1076.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

$  1 076.42  Classification  of  transfer*  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  In  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
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6.  Section  1076.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1076.43  General  classification  rules. 

*  *  *  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1076.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1076.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1076.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v).  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
”(a)(2)(i)”,  to  read  as  follows: 

§1076.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1076.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  •  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  Q  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 


milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1076.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  01  milk  pursuant  to 
§  1076.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
U. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1076.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  soction; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  01,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1076.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1076.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 076.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1076.43(d)  and 
§  1076.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1076.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

1 1 076.52  Plant  location  adjustments  for 
handler*. 

***** 

(b)  *  *  * 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1076.44(a)(12)  and  (b)  plus  the  pounds 
of  skim  milk  and  butterfat  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

***** 

10.  Section  1076.60  is  amended  by 
revising  paragraphs  (d)  and  (0  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

1 1076.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1076.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1076.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  §  1076.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1076.44(a)(ll)  and  the  corresponding 
steps  of  §  1076.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gjf  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  miik  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1076.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
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labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1076.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1076.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1076.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  *  / 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  fof  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 


the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1076.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1076.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1076.65  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1076.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1076.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1076.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1076.60(d)  and  (f);  and 
***** 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.15  is  revised  to  read 
as  follows: 

§  1079.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 


any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1079.16  is  revised  to  read 
as  follows: 

§  1079.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1079.19  is  added  to  read 
as  follows: 

§  1079.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1079.13, 1079.41  and 
1079.52. 

4.  Section  1079.40  is  revised  to  read 
as  follows: 

1 1079.40  Classes  of  utilization. 

Except  as  provided  in  §  1079.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1079.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 
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(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  ID  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  II!  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 


(ii)  Butter,  plastic  cream,  anhydrous 
railkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1079.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1079.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1079.41(a)  to  the  receipts  specified  in 
§  1079.41(a)(2)  and  in  shrinkage 
specified  in  §  1079.41  (b)  and  (c). 

5.  Section  1079.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 


f  1079.42  Class  ffication  of  transfers  and 
diversions. 

(a)  •  *  • 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  *  *  •  • 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  *  #  *  • 

6.  Section  1079.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  1079.43  General  c testification  rules. 

*  •  *  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1079.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1079.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1079.44  is  amended  by 
revising  paragraphs  (a)(2),  (a)(5),  (a)(6), 
(a)(7)(i)  and  (a)(9),  and  by  changing  the 
reference  ’’(a)(2)”  in  paragraphs 
(a)(7)(v),  (a)(8)(i),  (a)(8)(h)  introductory 
text,  and  the  introductory  text  of 
paragraph  (a)(ll)  to  “(a)(2)(i)”,  to  read 
as  follows: 

§  1079.44  Classification  cf  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
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plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  For  a  pool  plant  that  was  subject 
to  §  1079.40(b)(1)  or  comparable 
provisions  of  another  Federal  order  in 
the  immediately  preceding  month, 
subtract  from  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  skim 
milk  in  products  specified  in 

§  1079.40(b)(1)  in  packaged  form  and  in 
bulk  concentrated  fluid  milk  products 
that  were  in  inventory  at  the  beginning 
of  the  month,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1079.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1079.40(c)(8)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  • 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1079.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1079.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1079.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


$  1079.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1079.43(d)  and 
§  1079.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1079.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1079.52  Plant  location  adjustments  for 
handler*. 

***** 

(d)  *  *  * 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to  §  1079.44 
(a)(12)  and  (b)  plus  the  pounds  of  skim 
milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

***** 

10.  Section  1079.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

1 1079.60  Handier'*  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
'  Glass  I  pursuant  to  §  1079.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1079.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 


unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  §  1079.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1079.44(a)(ll)  and  the  corresponding 
steps  of  §  1079.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  aiiy 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  die 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1079.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1079.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1079.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1 079.76  Payment*  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
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then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  IH  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  hind  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1079.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  in  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  hind  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 


milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1079.85  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$1079.85  Aaaeatment  for  order 
administration. 

***** 

(d)  Receipts  of  concentrated  fluid 
milk  products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1079.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1079.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1079.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1079.60  (d)  and  (f);  and 
***** 

PART  1093-MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.15  is  revised  to  read 
as  follows: 

$  1093.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1093.16  is  revised  to  read 
as  follows: 

$1093.16  Fluid  oree m  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 


containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1093.19  is  added  to  read 
as  follows: 

$  1 093.1 9  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1093.13, 1093.41  and 
1093.52. 

4.  Section  1093.40  is  revised  to  read 
as  follows: 

$  1093.40  CiaasM  of  utilization. 

Except  as  provided  in  $  1093.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1093.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
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cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 

use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  in  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 


disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  In  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1093.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1093.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1093.41(a)  to  the  receipts  specified  in 
§  1093.41(a)(2)  and  in  shrinkage 
specified  in  §  1093.41  (b)  and  (c). 

5.  Section  1093.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

S 1 093.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  •  *  *  * 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •  *  *  * 


6.  Section  1093.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

f  1093.43  General  classification  rules. 

*  •  *  •  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1093.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1093.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1093.44  is  amended  by 
revising  paragraph  (a)(2).  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows: 

S 1 093.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1093.40(b)(1)  in  packaged* 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  • 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
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milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1093.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  HI  milk  pursuant  to 
§  1093.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)*  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1093.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9f$ubtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1093.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1093.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  1093.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

•  *  *  *  *  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1093.43(d)  and 
§  1093.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1093.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

S  1093.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  *  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  $  1093.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 

***** 

10.  Section  1093.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

f  1093.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1093.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1093.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1093.43(d)  and  §  1093.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

^  1093.44(a)(ll)  and  the  corresponding 
steps  of  §  1093.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  01  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1093.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  tire  made  to  the  producer- 


settlement  fund  of  another  order  under 
§  1093.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1093.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

11093.76  Payment*  by  •  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  *  - 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
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used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

•  •  *  *  • 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1093.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  Cl  price) 
and  the  Class  d  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1093.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1093.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1093.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1093.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1093.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1093.60  (d)  and  (f);  and 
*  •  *  *  * 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

1.  Section  1094.15  is  revised  to  read 
as  follows: 

$1094.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 


any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1094.16  is  revised  to  read 
as  follows: 

$  1094.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1094.19  is  added  to  read 
as  follows: 

§1094.19  Commereiei  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  In  §§  1094.13, 1094.41  and 
1094.52. 

4.  Section  1094.40  is  revised  to  read 
as  follows: 

§1094.40  Classes  of  utilization. 

Except  as  provided  in  §  1094.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1094.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  exqapt  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 


(2)  In  packaged  fluid  milk  products  in 
inventory  at  this  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  thl 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  Q  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 
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(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handier  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (0  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handier  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1094.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1094.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1094.41(a)  to  the  receipts  specified  in 
§  1094.41(a)(2)  and  in  shrinkage 
specified  in  §  1094.41  (b)  and  (c). 

5.  Section  1094.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 


1 1094.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  •  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  •  *  * 

(d)  *  *  * 

(2)  *  *  - 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  TO  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1094.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1094.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1094.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1094.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1094.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5),  and 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘‘(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)“.  to  read  as  follows: 

1 1 094.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 


(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  ordei 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1094.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  ai 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1094.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  TO  milk  pursuant  to 

§  1094.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1094.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  TO,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1094.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1094.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows. 


27876 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


$  1094.45  Market  administrator's  reports 
and  announcements  concerning 
claaalficetion. 

*  *  *  *  * 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1094.43(d)  and 
§  1094.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1094.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

$  1094.52  Plant  location  adjustment*  for 
handler*. 

***** 

fb)  *  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1094.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to: 
***** 

10.  Section  1094.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  revising  paragraph  (h),  and 
adding  new  paragraphs  (i)  and  (j)  to  read 
as  follows: 

f  1094.60  Handlar’a  value  of  milk  for 
computing  uniform  prlca. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  1  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  111  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1094.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1094.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  1  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 


an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1094.43(d)  and  §  1094.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1094.44(a)(ll)  and  the  corresponding 
steps  of  §  1094.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  1  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1094.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1094.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1094.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  paragraph  (c)  to  read  as 
follows: 

f  1094.76  Payment*  by  handler  operating 
a  partially  ragulatad  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 


the  marketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1094.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  HI  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 
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12.  Section  1094.65  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1094,86  Assessment  tor  order 
administration. 

*  *  *  *  * 

(c)  Receipts  of  concentrated  fluid  milk 
products  bom  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  S  1094.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1094.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1094.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1094.60  (d)  and  (f);  and 

*  *  •  tt  * 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.15  is  revised  to  read 
as  follows: 

» 1096.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1096.16  is  revised  to  read 
as  follows: 

$1096.16  Fluid  craam  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 


3.  A  new  $  1096.19  is  added  to  read 
as  follows: 

$  1096.18  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1096.13, 1096.41  and 
1096.52. 

4.  Section  1096.40  is  revised  to  read 
as  follows: 

§1096.40  Classes  of  utilization. 

Except  as  provided  in  $  1096.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1096.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  Droduce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 


(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
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dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1096.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1096.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1096.41(a)  to  the  receipts  specified  in 
§  1096.41(a)(2)  and  in  shrinkage 
specified  in  §  1096.41  (b)  and  (c). 

5.  Section  1096.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$  1096.42  Classification  of  transfers  end 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  •  *  ft 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

*  •  *  *  * 

6.  Section  1096.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


$1096.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1096.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1096.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1096.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)”,  to  read  as  follows: 

§  1096.44  Classification  of  producer  milk. 
***** 

(а)  *  *  • 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  1  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1096.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  flui<£  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 


specified  in  §  1096.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1096.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1096.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1096.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1096.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1096.45  Market  administrator ’•  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1096.43(d)  and 
§  1096.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1096.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

$  1096.52  Plant  location  adjustment*  for 
handlara. 

***** 

(b)  *  *  * 

(1)  From  the  pounds  of  skim  milk 
remaining  in  Class  I  at  the  transferee 
plant  after  the  computations  are  made 
pursuant  to  §  1096.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  subtract  the  pounds  of  skim 
milk  in  receipts  of  milk  at  the 
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transferee-plant  from  producers  and 
handlers  described  in  §  1096.9(c); 

***** 

10.  Section  1096.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g),  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

S  1096.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1096.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1096.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1096.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1096.43(d)  and  §  1096.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1096.44(a)(ll)  and  the  corresponding 
steps  of  §  1096.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1096.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 


settlement  fund  of  another  order  under 
§  1096.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1096.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

i  1 096.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  in  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 


products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1096.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1096.85  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1096.65  Assessment  for  order 
administration. 

***** 

(a)  Each  pool  handler  with  respect  to: 

(1)  All  receipts  of  producer  milk 
including  such  handler's  own 
production;  and 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1096.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1096.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1096.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1096.60(d)  and  (f);  and 
***** 

PART  11 06— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.15  is  revised  to  read 
as  follows: 

§1106.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
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includa,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1106.16  is  revised  to  read 
as  follows: 

$1106.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1106.19  is  added  to  read 
as  follows: 

$1106.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1106.13, 1106.41  and 
1106.52. 

4.  Section  1106.40  is  revised  to  read 
as  follows: 

$  1 106.40  Classes  of  utilization. 

Except  as  provided  in  §  1106.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1106.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 


(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cnee6e,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi -solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 


may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1106.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1106.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1106.41(a)  to  the  receipts  specified  in 
§  1106.41(a)(2)  and  in  shrinkage 
specified  in  §  1106.41  (b)  and  (c). 

5.  Section  1106.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
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paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1 106.42  Classification  of  transfers  and 
diversions. 

(a)  -  *  * 

(1)  *  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  *  *  *  * 

(d)  *  *  • 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1106.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1106.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1106.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1106.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1106.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

§1106.44  Classification  of  producer  milk. 
***** 

(a)  *  *  - 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1106.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1106.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1106.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1106.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1106.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1106.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


1 1 1 06.45  Marks*  administrator’*  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1106.43(d)  and 
§  1106.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1106.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  1 1 06.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  *  *  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1106.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants; 
***** 

10.  Section  1106.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 

§  1106.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1106.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1106.44(a)(7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  §  1106.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
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unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1106.43(d)  and  §  1106.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1106.44(a)(ll)  and  the  corresponding 
steps  of  §  1106.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1106.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1106.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1106.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

i  1106.78  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  -  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 


nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  m 
price)  and  the  Class  in  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  III  price)  and  the  Gass  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1106.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Gass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 


milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1106.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  1 106.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1106.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1106.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1106.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1106.60  (d)  and  (f);  and 
***** 

PART  1108 — MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.15  is  revised  to  read 
as  follows: 

11108.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1108.16  is  revised  to  read 
as  follows: 

11108.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
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with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1108.19  is  added  to  read 
as  follows: 

§  1 108.18  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1108.13, 1108.41  and 
1108.52. 

4.  Section  1108.40  is  revised  to  read 
as  follows: 

§1108.40  Class**  of  utilization 
Except  as  provided  in  §  1106.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1108.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  IH  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 


any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  D  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporatec  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 


under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1108.15  and  the 
fluid  cream  product  definition  pursuant 
to  §  1108.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1108.41(a)  to  the  receipts  specified  in 
§  1108.41(a)(2)  and  in  shrinkage 
specified  in  §  1108.41  (b)  and  (c). 

5.  Section  1108.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

§  1 108.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

*  •  •  •  • 

(d)  •  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  1 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  tne  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  *  •  •  • 
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6.  Section  1108.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1 108.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  1  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  1  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1108.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1108.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1108.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
‘•(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
”(a)(2)(i)“,  to  read  as  follows: 

$  1108.44  Classification  of  producer  milk. 

•  *  •  •  • 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in:. 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  *  •  *  * 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1108.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 


milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1108.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 
§  1108.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1108.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1108.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1108.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1108.43(d)  and 
§  1108.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1108.52  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

f  1 108.52  Plant  location  adjuatmonta  for 
handler*. 

***** 

(b)  -  *  - 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  1  at  the 
transferee  plant  after  the  computations 
pursuant  to  §  1108.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 


concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  an  amount  equal  to  the 
pounds  of  skim  milk  in  receipts  of  milk 
at  the  transferee  plant  from  producers 
and  handlers  described  in  §  1108.9(c), 
and  in  receipts  of  packaged  fluid  milk 
products  from  other  pool  plants; 
***** 

10.  Section  1108.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 


***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1108.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1108.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1108.43(d)  and  §  1108.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1108.44(a)(ll)  and  the  corresponding 
steps  of  §  1108.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 


S  1108.60  Handler'*  valu*  of  milk  for 
computing  uniform  pric*. 
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nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1108.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1108.76  (a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such-applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1108.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1 106.75  Payments  by  a  handier 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  -  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  111 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 


nonfluid  milk  Ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1108.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1108.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 106.85  Aiwumwt  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1108.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1108.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1108.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1108.60  (d)  and  (f);  and 
***** 

PART  1124 — MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.15  is  revised  to  read 
as  follows: 

S  1124.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 


frozen  form  containing  less  than  9 
percent  butterfiat.  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1124.16  is  revised  to  read 
as  follows: 

§  1 1 24.1 6  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1124.20  is  added  under  the 
undesignated  centerheading 
‘'Definitions"  to  read  as  follows: 

S 1 1 24.20  Commercial  toed  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  then  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to. 
provisions  in  §§1124.13.  1124.41  and 
1124.52. 

4.  Section  1124.40  is  amended  by 
revising  paragraphs  (a),  (b).  and  (c),  to 
read  as  follows: 
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$1124.40  CImms  of  utilization. 

Except  as  provided  in  §  1124.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1124.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  fb)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 


be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form, 
except  nonfat  dry  milk; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handier 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1124.15  and  the 


fluid  cream  product  definition  pursuant 
to  §  1124.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1124.41(a)  to  the  receipts  specified  in 
§  1124.41(a)(2)  and  in  shrinkage 
specified  in  §1124.41  (b)  and  (c). 

***** 

5.  Section  1124.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows,  and  removing  paragraph  (e): 

$  1 124.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1124.43  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

$  1 1 24.43  General  classification  rules. 
***** 

(f)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1124.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1124.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1124.44  is  amended  by 
revising  the  first  sentence  of  paragraph 
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(a)(6)  and  revising  paragraphs  (a)(7), 
(a)(8)(i),  and  (a)(10),  to  read  as  follows: 

$11 24.44  Classification  of  producer  milk. 
***** 

(a)  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1124.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(7)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  ClassJI  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1124.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1124.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(8)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(6)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1124.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(5), 
(a)(6)  and  (a)(7)  of  this  section; 
***** 

(10)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1124.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(4),  (a)(6)  and  (a)(8)(i)  of 
this  section; 

***** 

8.  Section  1124.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 124.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1124.43(f)  and 

§  1124.44  on  the  basis  of  such  report, 


(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1124.52  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 1 24.52  Plant  location  adjustments  for 
handlers. 

***** 

(d)  *  *  * 

(1)  Subtract  from  the  pounds  of  Class 
I  remaining  at  the  transferee-plant  after 
the  computations  pursuant  to 
§  1124.44(a)(13)  and  (b)  plus  the  pounds 
of  skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  I  use,  the  pounds  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

***** 

10.  Section  1124.60  is  amended  by 
revising  paragraphs  (d)  and  (f), 
redesignating  paragraph  (g)  as  (j)  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

$  1 124.60  Handler's  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim 
milk  and  butterfat  assigned  to  Class  I 
pursuant  to  $  1124.43(f)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1124.44(a)(8)  (v)  and  (vi) 
and  the  corresponding  step  of 
§  1124.44(b); 

***** 

(f)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant(s)  from 
which  an  equivalent  volume  was 
received,  with  respect  to  skim  milk  and 
butterfat  in  receipts  of  concentrated 
fluid  milk  products  assigned  to  Class  I 
pursuant  to  §  1124.43(0  and 
§  1124.44{a)(8)(v)  and  the  pounds  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1124.44(a)(12)  and 
the  corresponding  steps  of  §  1124.44(b), 
excluding  such  skim  milk  or  butterfat  in 
bulk  receipts  of  fluid  milk  products 
from  an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  amount  of 
skim  milk  or  butterfat  disposed  of  to 
such  plant  by  a  handler  fully  regulated 
under  this  or  any  other  order  issued 
pursuant  to  the  Act  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 


as  an  offset  on  any  payment  obligation 
under  this  or  any  other  order; 

(g)  Subtract,  for  reconstituted  milk 
made  fiom  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  1  use  pursuant  to 
§1124.43(f); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§1124.76  (b)(4)  or  (c); 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month;  and 
***** 

11.  Section  1124.76  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$  1 124.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(b)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

(4)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant,  subtract  its  value 
at  the  uniform  price  applicable  at  such 
location  (not  to  be  less  than  the  Class  III 
price),  and  add  the  amount  obtained 
from  multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (b)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  III  price.  For  any 
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reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  non  fluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1124.43(f).  Payments 
may  be  made  to  the  producer-settlement 
fund  of  the  order  regulating  the 
producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1124.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§11 24.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1124.43(f)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1124.44  (a)(8)  and  (a)(12)  and  the 
corresponding  steps  of  §  1124.44(b), 


except  such  other  source  milk  on  which 
no  handler  obligation  applies  pursuant 
to  §  1124.60(f);  and 
***** 

PART  1126 — MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.15  is  revised  to  read 
as  follows: 

§1126.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 

ckaged,  distributed  and  intended  to 
used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1126.16  is  revised  to  read 
as  follows: 

§1126.16  Fluid  cream  product. 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1126.21  is  added  under  the 
undesignated  centerheading 
"Definitions”  to  read  as  follows: 

§  1 126.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 


milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1126.13, 1126.41  and 
1126.52. 

4.  Section  1126.40  is  revised  to  read 
as  follows: 

1 1126.40  CiassM  of  utilization. 

Except  as  provided  in  §  1126.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1126.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 


27889 


Federal  Register  /  Vol.  58,  No.  89  /  Tuesday,  May  11,  1993  /  Rules  and  Regulations 


mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  IH  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  msy  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 


verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1126.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1126.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1126.41(a)  to  the  receipts  specified  in 
§  1126.41(a)(2)  and  in  shrinkage 
specified  in  §  1126.41  (b)  and  (c). 

5.  Section  1126.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$  1126.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  •  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1126.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1126.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 


assignments  under  §  1126.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1126.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1126.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(h)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
”(a)(2)(i)”,  to  read  as  follows: 

$  1 1 26.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1126.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1126.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1126.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
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section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1126.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 

•  *  *  *  • 

(9)  Subtract  from  the  pounds  of  6kim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1126.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

*  *  *  *  * 

8.  Section  1126.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1126.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

•  *  *  *  • 

(b)  Report  to  the  market  administrator 
of  the  otner  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1126.43(d)  and 
§  1126.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  •  *  * 

9.  Section  1126.52  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  to  read  as  follows: 

S 1 126.52  Plant  location  adjustments  for 
handlers. 

***** 

(b)  *  •  * 

(1)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 
transferee-plant  after  the  computations 
pursuant  to  §  1126.44(a)(12)  plus  the 
pounds  of  skim  milk  in  receipts  of 
concentrated  fluid  milk  products  from 
other  pool  plants  that  are  assigned  to 
Class  1  use,  an  amount  equal  to: 
***** 

10.  Section  1126.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  replacing  the  period  after 
paragraph  (h)  with  a  semicolon,  and 
adding  new  paragraphs  (i),  (j)  and  (k)  to 
read  as  follows: 

S  1126.60  Handler’s  value  of  milk  for 
computing  uniform  price. 


(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  IH  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1126.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  § 1126.44(a)(7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  $  1126.44(b), 
excluding  receipts  of  bulk  fluid  cream 
roducts  from  an  other  order  plant  and 
ulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1126.43(d)  and  $  1126.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1126.44(a)(ll)  and  the  corresponding 
steps  of  §  1126.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1126.43(d); 

(j)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1126.76(a)(5)  or  (c);  and 

(k)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 


fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

11.  Section  1126.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1126.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
*  *  *  *  * 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  m  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  01  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1126.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
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the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  1  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  in  price) 
and  the  Class  m  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1126.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

11126.86  Assessment  foe  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1126.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1126.44  (a)(7)  and  (aHll)  and  the 
corresponding  steps  of  §  1126.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1126.60  (a)  and  (f);  and 
***** 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  Section  1131.15  is  revised  to  read 
as  follows: 

$1131.15  Fluid  mUk  product 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  low  fat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include*. 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  Infant  feeding  or  dietary 


use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1131.16  is  revised  to  read 
as  follows: 

$1131.15  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1131.19  is  added  to  read 
as  follows: 

$1131.19  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  or 
associated  producer  milk  diverted  to 
commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1131.12, 1131.13, 
1131.22, 1131.41  and  1131.52. 

4.  Section  1131.40  is  revised  to  read 
as  follows: 

$1131.40  Classes  of  utilization. 

Except  as  provided  in  $  1131.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1131.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  Q  or  Class  m  milk. 

(b)  Class  II  milk.  Class  Q  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product. 


except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  U  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
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specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1131.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1131.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1131.41(a)  to  the  receipts  specified  in 
§  1131.41(a)(2)  and  in  shrinkage 
specified  in  §  1131.41  (b)  and  (c). 

5.  Section  1131.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$1131.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  “  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  •  *  #  * 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  pursuant  to  §  1131.22 
or  from  pool  plants  and  other  order 
plants  shall  be  assigned,  pro  rata  among 
such  plants,  to  the  extent  possible  first 
to  any  remaining  Class  I  utilization, 
then  to  Class  II  utilization,  and  then  to 
Class  in  utilization  at  such  nonpool 
plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  •  •  *  * 

6.  Section  1131.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1131.43  General  classification  rules. 

*  .  *  *  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1131.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1131.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1131.44  is  amended  by 
revising  paragraph  (a)(2);  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a)(2)(i)”,  to  read  as  follows: 

$  1 1 31 .44  Classification  of  producer  milk. 

*  •  •  *  • 

(a)  •  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 


This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month: 

*  *  *  *  * 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1131.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  H.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1131.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  in  milk  pursuant  to 

§  1131.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1131.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

*  *  *  *  • 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1131.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1131.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1131.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  otner  order,  as  soon  as  possible 
after  the  report  of  receipts  ana 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1131.43(d)  and 
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§  1131.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

*  *  •  •  * 

9.  Section  1131.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  0)  to 
read  as  follows: 

$1131.60  Handler’s  value  of  mHk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfai  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1131.44(a)(7)  (i) 
through  (iv)  and  (vii),  and  the 
corresponding  step  of  $  1131.44(b), 
excluding  receipts  of  bulk  fluid  cream 
products  from  an  other  order  plant  and 
bulk  concentrated  fluid  milk  products 
from  pool  plants,  other  order  plants  and 
unregulated  supply  plants; 
***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1131.43(d)  and  $  1131.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1131.44(a)(ll)  and  the  corresponding 
steps  of  $  1131.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  1  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1131.43(d); 
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(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
$  1131.76  (a)(5)  or  (c);  and 

(i)  Far  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  die  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1131.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  reed 
as  follows: 

$  1131.76  Payments  by  handier  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Gass  in 
price)  and  the  Gass  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Gass  1  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Gass  1  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Gass  m  price)  and  the  Gass  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
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pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Gass  I  use  under  $  1131.43(d). 

Payments  may  be  made  to  the  producer^ 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Gass  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  non  fluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Gass  IQ  price) 
and  the  Gass  IQ  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1131.85  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

$1131.85  Asaasament  for  order 
administration. 

(a)  -  *  * 

(2)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Gass  I  use 
pursuant  to  §  1131.43(d)  and  other 
source  milk  allocated  to  Gass  I  pursuant 
to  $  1131.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1131.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  $  1131.60  (d)  and  (f);  and 
***** 

PART  1 134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

1.  Section  1134.15  is  revised  to  read 
as  follows: 

$1134.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
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be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1134.16  is  revised  to  read 
as  follows: 

S 1 134.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1134.20  is  added  under  the 
undesignated  centerheading 
“Definitions”  to  read  as  follows: 

§  1 134.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of.  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1134.12, 1134.13, 
1134.41  and  1134.52. 

4.  Section  1134.40  is  revised  to  read 
as  follows: 

$  1 134.40  Claasae  of  utilization. 

Except  as  provided  in  §  1134.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1134.30  shall  be  classified  as  follows: 


(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat: 
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(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  un concentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1134.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1134.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1134.41(a)  to  the  receipts  specified  in 
§  1134.41(a)(2)  and  in  shrinkage 
specified  in  §  1134.41  (b)  and  (c). 

5.  Section  1134.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
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the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$1134.42  Classification  of  transfers  and 
diversions. 


(1)  *  •  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  aissigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  miik  products: 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  non  pool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

*  *  *  *  * 

6.  Section  1134.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1 134.43  Qenerai  classification  rules. 

*  *  •  *  * 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1134.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1134.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1134.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
••(a)(2)”  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(h)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
••(a)(2)(i)”,  to  read  as  follows: 


1 1134.44  Classification  of  producer  milt  paragraphs  (a)(2)(h),  (a)(5)  and  (a)(7)(i) 
*****  of  this  section; 


(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

*  •  *  *  * 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  $  1134.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  $  1134.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1134.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1134.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  $  1134.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 


8.  Section  1134.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1134.45  Market  administrator’s  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  $  1134.43(d)  and 
$  1134.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1134.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

$1134.60  Handler’s  value  of  mUk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  io 
§  1134.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1134.44(a)(7)(i) 
through  (iv)  and  the  corresponding  step 
of  §  1134.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1134.43(d)  and  $  1134.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1134.44(a)(ll)  and  the  corresponding 
steps  of  $  1134.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
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or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g J  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1134.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1134.76  (a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1134.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§  1 134  76  Payments  by  handier  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  IS  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 


$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1134.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1134.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S 1 134.86  AMMwent  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1134.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1134.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1134.44(b), 
except  such  other  source  milk  that  is 


excluded  from  the  computations 
pursuant  to  §  1134.60  (d)  and  (f);  and 
***** 

PART  1 1 35— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.15  is  revised  to  read 
as  follows: 

$1135.15  Fluid  milk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1135.16  is  revised  to  read 
as  follows: 

$1135.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1135.20  is  added  under  the 
undesignated  centerheading 
“Definitions’*  to  read  as  follows: 

§  1 1 35.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
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milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1135.13,  and  1135.41. 

4.  Section  1135.40  is  revised  to  read 
as  follows: 

11135.40  CImms  of  utilization. 

Except  as  provided  in  §  1135.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1135.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section: 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat.  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 


(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 


(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1135.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1135.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1135.41(a)  to  the  receipts  specified  in 
§  1135.41(a)(2)  and  in  shrinkage 
specified  in  §  1135.41  (b)  and  (c). 

5.  Section  1135.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows: 

$11 35.42  Classification  of  transfers  and 
diversions. 

(a)*  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d) *  *  * 

(2) *  *  * 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  CTeam 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  III  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1135.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  1 135.43  General  classification  rules. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1135.44.  Any 
remaining  skim  milk  and  butterfat  in 
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concentrated  receipts  shall  be  assigned 
to  uses  under  §  1135.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1135.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)"  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
“(a){2)(i)’\  to  read  as  follows: 

$  1 135.44  Classification  of  producer  milk. 

•  •  •  •  * 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Foderal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1135.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month-,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1135.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1 135.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)*  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 


specified  in  $  1135.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 

***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1135.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1135.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  1 135.45  Market  administrator's  r sports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1135.43(d)  and 
§  1135.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1135.60  is  amended  by 
revising  paragraphs  (d)  and  (f),  and 
adding  new  paragraphs  (g),  (h)  and  (i)  to 
read  as  follows: 

$1135.60  Handler  s  value  of  mHk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  and  the  Class  Cl  price  by 
the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  $  1135.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  $  1135.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  for  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  by  the 
pounds  of  skim  milk  and  butterfat  in 
receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1135.43(d)  and  $  1135.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 


subtracted  from  Class  I  pursuant  to 
§  1135.44(a)(ll)  and  the  corresponding 
steps  of  §  1135.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gT  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  1  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  m  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1135.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1135.76(a)(5)  or  (ck  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1135.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

$1135.76  Payments  by  a  handler 
operating  a  partially  reguiatad  distributing 
plant 

***** 

(a)  *  *  • 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
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paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  1C  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  01  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 

*  *  #  *  * 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1135.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1135.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1113546  Aaaaeareant  tor  ordar 
administration. 

•  •  *  *  * 


(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1135.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  $  1135.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  $  1135.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1135.60  (d)  and  (f);  and 
#  *  *  #  * 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  Section  1137.15  is  revised  to  read 
as  follows: 

11137.15  Fluid  mUk  product. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 

2.  Section  1137.16  is  revised  to  read 
as  follows: 

i  1 137.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1137.20  is  added  under  the 
undesignated  center  heading 
"Definitions”  to  read  as  follows: 


1 1137.20  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§1137.12, 1137.13, 
1137.41  and  1137.52. 

4.  Section  1137.40  is  revised  to  read 
as  follows: 

$1137.40  Classes  of  utilization. 

Except  as  provided  in  §  1137.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1137.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  H  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
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dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  m  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce; 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 


must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  §  1137.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1137.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1137.41(a)  to  the  receipts  specified  in 
§  1137.41(a)(2)  and  in  shrinkage 
specified  in  §  1137.41  (b)  and  (c). 

5.  Section  1137.42  is  amended  by* 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)  (vi)  and  (vii)  to  read  as 
follows; 

f  1 1 37.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 
***** 

(d)  *  *  * 

(2)  *  *  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any  . 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  m  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
***** 

6.  Section  1137.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§1137.43  General  classification  rules. 
***** 


(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1137.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1137.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1137.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i). 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
"(a)(2)(i)“,  to  read  as  follows: 

§  1 1 37.44  Classification  of  producer  milk. 
***** 

(а)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  folly  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining  ^ 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1137.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(б)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  Q  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1137.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
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classified  as  Class  III  milk  pursuant  to 
§  1137.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  un concentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1137.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 

(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of  . 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1137.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1137.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1137.45  Market  administrator's  reports 
and  announcamanta  concerning 
claMtfteatton. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or.  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1137.43(d)  and 
§  11 37.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1137.60  is  amended  by 
revising  paragraphs  (d),  (f)  and  (g)  and 
adding  new  paragraphs  (h)  and  (i)  to 
read  as  follows: 

$1137.60  Handler’s  value  of  milk  for 
computing  uniform  price. 
***** 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1137.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1137.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1137.44(b),  excluding  receipts  of 


bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1137.43(d)  and  §  1137.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1137.44(a)(ll)  and  th9  corresponding 
steps  of  $  1137.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  HI  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1137.43(d); 

(h)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1137.76(a)(5)  or  (c);  and 

(i)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1137.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 


$1137.76  Payments  by  th«  handler 
operating  a  partially  regulated  distributing 
plant 

***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

*  *  *  *  * 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Gass  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  ID  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1137.43(d). 
Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  die  Class  111  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federa' 
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orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1137.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 1 37.as  AMMament  for  order 
administration. 

*.•••• 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1137.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1137.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1137.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1137.60  (d)  and  (f);  and 
*#»•• 

PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

1.  Section  1138.15  is  revised  to  read 
as  follows: 

§  1 138.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 


2.  Section  1138.16  is  revised  to  read 
as  follows: 

1 1 138.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1138.21  is  added  under  the 
undesignated  centerheading 
"Definitions"  to  read  as  follows: 

1113821  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1138.13, 1138.41  and 
1138.53. 

4.  Section  1138.40  is  revised  to  read 
as  follows: 

11138.40  CImm*  of  utilization. 

Except  as  provided  in  §  1138.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1138.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  in  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 
containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 


processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese,  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid / 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(1)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroii; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 

(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  i  i  paragraph  (b)(1)  of  this 
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section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)(i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handier  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler’s  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1138.15  and  the 
fluid  cream  product  definition  pursuant 
to  §1138.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1138.41(a)  to  the  receipts  specified  in 
§  1138.41(a)(2)  and  in  shrinkage 
specified  in  §  1138.41  (b)  and  (c). 

5.  Section  1138.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

§1138.42  Classification  of  transfers  and 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 


(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  III  utilization  at  such 
nonpool  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 


plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  II  utilization,  then  to 
any  remaining  Class  in  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 
•  *  *  *  * 

6.  Section  1138.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1 1138.43  General  classification  rule*. 
***** 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  §  1138.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  §  1138.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1138.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i)  and 
(a)(9),  and  by  changing  the  reference 
“(a)(2)”  in  paragraphs  (a)(7)(v),  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (a)(ll)  to 
*'(a)(2)(i)’\  to  read  as  follows: 

§  1138.44  Classification  of  producer  milk. 


(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

fii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 
***** 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1138.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 


the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1138.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  III  milk  pursuant  to 

§  1138.40(c)(6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
0. 

(7)  *  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1138.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (a)(4), 
(a)(5)  and  (a)(6)  of  this  section; 
***** 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1138.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(2)(ii),  (a)(5)  and  (a)(7)(i) 
of  this  section; 

***** 

8.  Section  1138.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1138.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

***** 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1138.43(d)  and 
§  1138.44  on  the  basis  of  such  report 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 
***** 

9.  Section  1138.60  is  amended  by 
revising  paragraphs  (d)  and  (0.  replacing 
the  period  after  paragraph  (g)  with  a 
semicolon,  and  adding  new  paragraphs 
(h),  (i)  and  (j)  to  read  as  follows: 
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$1138.60  Handler's  value  of  milk  for 
computing  uniform  price. 

*  *  *  *  * 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  III  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  assigned  to  Class  I  pursuant  to 
§  1136.43(d)  and  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1138.44(a)(7)  (i) 
through  (iv)  and  the  corresponding  step 
of  §  1138.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant  and  bulk  concentrated  fluid 
milk  products  from  pool  plants,  other 
order  plants  and  unregulated  supply 
plants; 

***** 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1138.43(d)  and  $  1138.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1138.44(a)(ll)  and  the  corresponding 
steps  of  $  1138.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
***** 

(h)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  end  the  Class  in  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 

§  1138.43(d); 

(i)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  an  other  order  under 
§  1138.76(a)(5)  or  (c);  and 

(j)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 


change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

10.  Section  1138.76  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(5)  and 
by  adding  a  new  paragraph  (c)  to  read 
as  follows; 

f  1 138.76  Payments  by  handler  operating 
a  partially  regulated  distributing  plant 
***** 

(a)  *  *  * 

(3)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 
then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 
***** 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(3)  of  this  section  by  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  le6S  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  III  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  in 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 


Class  I  use  under  §  1138.43(d). 

Payments  may  be  made  to  the  producer- 
settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

11.  Section  1138.85  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$  1 138.85  Assessment  for  order 
administration. 

***** 

(c)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1138.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1138.44  (a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1138.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1138.60(d)  and  (f);  and 
***** 

PART  1 139— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  Section  1139.15  is  revised  to  read 
as  follows: 

$1139.15  Fluid  milk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  fluid  milk  product 
means  any  milk  products  in  fluid  or 
frozen  form  containing  less  than  9 
percent  butterfat,  that  are  in  bulk  or  are 
packaged,  distributed  and  intended  to 
be  used  as  beverages.  Such  products 
include,  but  are  not  limited  to:  Milk, 
skim  milk,  lowfat  milk,  milk  drinks, 
buttermilk,  and  filled  milk,  including 
any  such  beverage  products  that  are 
flavored,  cultured,  modified  with  added 
nonfat  milk  solids,  sterilized, 
concentrated  (to  not  more  than  50 
percent  total  milk  solids),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Plain  or  sweetened  evaporated 
milk,  plain  or  sweetened  evaporated 
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skim  milk,  sweetened  condensed  milk 
or  skim  milk,  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  containers,  any  product  that 
contains  by  weight  less  than  6.5  percent 
nonfat  milk  solids,  and  whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 

(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butter  fat  content. 

2.  Section  1139.16  is  revised  to  read 
as  follows: 

$  1139.16  Fluid  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  including  sterilized  cream,  or  a 
mixture  of  cream  and  milk  or  skim  milk 
containing  9  percent  or  more  butterfat, 
with  or  without  the  addition  of  other 
ingredients. 

3.  A  new  §  1139.21  is  added  under  the 
undesignated  centerheading 
“Definitions’’  to  read  as  follows: 

S 1 1 39.21  Commercial  food  processing 
establishment 

Commercial  food  processing 
establishment  means  any  facility  other 
than  a  milk  or  filled  milk  plant,  to 
which  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  are  disposed 
of,  or  producer  milk  is  diverted,  that 
uses  such  receipts  as  ingredients  in  food 
products  and  has  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages.  Producer  milk  diverted 
to  commercial  food  processing 
establishments  shall  be  subject  to  the 
same  provisions  relating  to  diversions  to 
plants,  including  but  not  limited  to, 
provisions  in  §§  1139.12, 1139.13, 
1139.41  and  1139.52. 

4.  Section  1139.40  is  revised  to  read 
as  follows: 

$  1 1 39.40  Classes  of  utilization. 

Except  as  provided  in  §  1139.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1139.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  specifically  accounted  for  as 
Class  II  or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  or  any  product 


containing  artificial  fat,  fat  substitutes, 
or  6  percent  or  more  nonmilk  fat  (or  oil) 
that  resembles  a  fluid  cream  product, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified 
in  paragraph  (b)(1)  of  this  section  and  in 
bulk  concentrated  fluid  milk  products 
in  inventory  at  the  end  of  the  month; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of 
or  diverted  to  a  commercial  food 
processor  if  the  market  administrator  is 
permitted  to  audit  the  records  of  the 
commercial  food  processing 
establishment  for  the  purpose  of 
verification.  Otherwise,  such  uses  shall 
be  Class  I; 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  dry  curd  cottage  cheese,  ricotta 
cheese,  pot  cheese.  Creole  cheese,  and 
any  similar  soft,  high-moisture  cheese 
resembling  cottage  cheese  in  form  or 
use; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases),  frozen  desserts,  and  frozen 
dessert  mixes  distributed  in  one-quart 
containers  or  larger  and  intended  to  be 
used  in  soft  or  semi-solid  form; 

(iii)  Aerated  cream,  frozen  cream,  sour 
cream  and  sour  half-and-half,  sour 
cream  mixtures  containing  nonmilk 
items,  yogurt  and  any  other  semi-solid 
product  resembling  a  Class  II  product; 

(iv)  Eggnog,  custards,  puddings, 
pancake  mixes,  buttermilk  biscuit 
mixes,  coatings,  batter,  and  similar 
products; 

(v)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  (meal 
replacement)  that  are  packaged  in 
hermetically  sealed  containers; 

(vi)  Candy,  soup,  bakery  products  and 
other  prepared  foods  which  are 
processed  for  general  distribution  to  the 
public,  and  intermediate  products, 
including  sweetened  condensed  milk,  to 
be  used  in  processing  such  prepared 
food  products;  and 

(vii)  Any  product  not  otherwise 
specified  in  this  section. 

(c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cream  cheese  and  other  spreadable 
cheeses,  and  hard  cheeses  of  types  that 
may  be  shredded,  grated,  or  crumbled, 
and  are  not  included  in  paragraph 
(b)(4)(i)  of  this  section; 

(ii)  Butter,  plastic  cream,  anhydrous 
milkfat  and  butteroil; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Evaporated  or  sweetened 
condensed  milk  in  a  consumer-type 
package  and  evaporated  or  sweetened 
condensed  skim  milk  in  a  consumer- 
type  package;  and 


(2)  In  inventory  at  the  end  of  the 
month  of  unconcentrated  fluid  milk 
products  in  bulk  form  and  products 
specified  in  paragraph  (b)(1)  of  this 
section  in  bulk  form; 

(3)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products,  products 
specified  in  paragraph  (b)(1)  of  this 
section,  and  products  processed  by  the 
disposing  handler  that  are  specified  in 
paragraphs  (b)(4)  (i)  through  (iv)  of  this 
section,  that  are  dumped  by  a  handler. 
The  market  administrator  may  require 
notification  by  the  handler  of  such 
dumping  in  advance  for  the  purpose  of 
having  the  opportunity  to  verify  such 
disposition.  In  any  case,  classification 
under  this  paragraph  requires  a  handler 
to  maintain  adequate  records  of  such 
use.  If  advance  notification  of  such 
dumping  is  not  possible,  or  if  the  market 
administrator  so  requires,  the  handler 
must  notify  the  market  administrator  on 
the  next  business  day  following  such 
use; 

(5)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  destroyed  or  lost  by 
a  handler  in  a  vehicular  accident,  flood, 
fire,  or  in  a  similar  occurrence  beyond 
the  handler's  control,  to  the  extent  that 
the  quantities  destroyed  or  lost  can  be 
verified  from  records  satisfactory  to  the 
market  administrator; 

(6)  In  skim  milk  in  any  modified  fluid 
milk  product  or  in  any  product 
specified  in  paragraph  (b)(1)  of  this 
section  that  is  in  excess  of  the  quantity 
of  skim  milk  in  such  product  that  was 
included  within  the  fluid  milk  product 
definition  pursuant  to  $  1139.15  and  the 
fluid  cream  product  definition  pursuant 
to  $1139.16;  and 

(7)  In  shrinkage  assigned  pursuant  to 
§  1139.41(a)  to  the  receipts  specified  in 
§  1139.41(a)(2)  and  in  shrinkage 
specified  in  $  1139.41  (b)  and  (c). 

5.  Section  1139.42  is  amended  by 
replacing  the  semicolon  at  the  end  of 
the  text  of  paragraph  (a)(1)  with  a  period 
and  adding  the  following  sentence 
immediately  thereafter,  and  by  revising 
paragraphs  (d)(2)(vi)  and  (vii)  to  read  as 
follows: 

1 1139.42  Classification  of  transfers  sno 
diversions. 

(a)  *  *  * 

(1)  *  *  *  The  amount  of  skim  milk  or 
butterfat  classified  in  each  class  shall 
include  the  assigned  utilization  of  skim 
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milk  or  butterfat  in  transfers  of 
concentrated  fluid  milk  products; 

•  ft  ft  ft  ft 

(d)  •  *  * 

(2)  *  •  • 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  onler  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  II  utilization, 
and  then  to  Class  HI  utilization  at  such 
nonpool  plant: 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  Q  utilization,  then  to 
any  remaining  Class  IH  utilization,  and 
then  to  Class  I  utilization  at  such 
nonpool  plant;  and 

•  ft  *  ft  ft 

6.  Section  1139.43  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$1139.43  General  accounting  and 
classification  ruiee. 

ft  ft  ft  ft  ft 

(d)  Skim  milk  and  butterfat  contained 
in  receipts  of  bulk  concentrated  fluid 
milk  and  nonfluid  milk  products  that 
are  reconstituted  for  fluid  use  shall  be 
assigned  to  Class  I  use,  up  to  the 
reconstituted  portion  of  labeled 
reconstituted  fluid  milk  products,  on  a 
pro  rata  basis  (except  for  any  Class  I  use 
of  specific  concentrated  receipts  that  is 
established  by  the  handler)  prior  to  any 
assignments  under  $  1139.44.  Any 
remaining  skim  milk  and  butterfat  in 
concentrated  receipts  shall  be  assigned 
to  uses  under  $  1139.44  on  a  pro  rata 
basis,  unless  a  specific  use  of  such 
receipts  is  established  by  the  handler. 

7.  Section  1139.44  is  amended  by 
revising  paragraph  (a)(2),  revising  the 
first  sentence  of  paragraph  (a)(5), 
revising  paragraphs  (a)(6),  (a)(7)(i),  and 
(aH9).  and  by  changing  the  reference 
“(aX2)’’  in  paragraphs  (a)(7)(v).  (a)(8)(i), 
(a)(8)(ii)  introductory  text,  and  the 
introductory  text  of  paragraph  (aXll)  to 
“(a)(2Xi)".  to  read  as  follows: 

$  1 139.44  Classification  of  produosr  milk. 

ft  ft  ft  4 I  ft 

(a)  *  *  * 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in: 

(i)  Receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 


classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order; 

(ii)  Packaged  fluid  milk  products  in 
inventory  at  the  beginning  of  the  month. 
This  paragraph  shall  apply  only  if  the 
pool  plant  was  subject  to  the  provisions 
of  this  paragraph  or  comparable 
provisions  of  another  Federal  milk  order 
in  the  immediately  preceding  month; 

ft  ft  ft  ft  ft 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  §  1139.40(b)(1)  in  packaged 
form  and  in  bulk  concentrated  fluid 
milk  products  that  were  in  inventory  at 
the  beginning  of  the  month,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II.  *  *  * 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  bulk 
concentrated  fluid  milk  products  and  in 
other  source  milk  (except  other  source 
milk  received  in  the  form  of  an 
unconcentrated  fluid  milk  product  or  a 
fluid  cream  product)  that  is  used  to 
produce,  or  added  to  any  product 
specified  in  §  1139.40(b)  (excluding  the 
quantity  of  such  skim  milk  that  was 
classified  as  Class  IQ  milk  pursuant  to 

§  1139.40(cJ{6)),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n. 

(7)  •  *  * 

(i)  Bulk  concentrated  fluid  milk 
products  and  other  source  milk  (except 
other  source  milk  received  in  the  form 
of  an  unconcentrated  fluid  milk 
product)  and,  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  $  1139.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraphs  (aK4), 
(a)(5),  and  (aK6)  of  this  section; 

ft  ft  ft  ft  ft 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1139.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (aX2)(ii),  (a)(5),  and  (a)(7)(i) 
of  this  section; 

ft'  ft  ft  ft  ft 

8.  Section  1139.45  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$1139.45  Market  administrator's  reports 
and  announcements  concerning 
classification. 

ft  ft  ft  ft  ft 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 


from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1139.43(d)  and 
$  1139.44  on  the  basis  of  such  report, 
(including  any  reclassification  of 
inventories  of  bulk  concentrated  fluid 
milk  products),  and  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

ft  ft  ft  ft  ft 

9.  Section  1139.60  is  amended  by 
revising  paragraphs  (e)  and  (g)  and 
adding  new  paragraphs  (j),  (k),  and  (1)  to 
read  as  follows: 

$  1 1 39.60  Computation  of  handlers’ 
obligation  to  pool. 

ft  ft  ft  ft  ft 

(o)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  assigned  to 
Class  I  pursuant  to  §  1139.43(d)  and  the 
hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1139.44(a)(7)(i)  through 
(iv)  and  (vii),  and  the  corresponding 
step  of  $  1139.44(b).  excluding  receipts 
of  bulk  fluid  cream  products  from 
another  order  plant  and  bulk 
concentrated  fluid  milk  products  from 
pool  plants,  other  order  plants  and 
unregulated  supply  plants,  applicable  at 
the  location  of  the  pool  plant  at  the 
current  month’s  Class  I -Class  III  price 
difference; 

ft  ft  ft  ft  ft 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  in  receipts  of 
concentrated  fluid  milk  products 
assigned  to  Class  I  pursuant  to 
1139.43(d)  and  §  1139.44(a)(7)(i)  and  the 
pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1139.44(a)(ll)  and  the  corresponding 
steps  of  §  1139.44(b),  excluding  such 
hundredweight  in  receipts  of  bulk  fluid 
milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  quantity  disposed  of  to  such 
plant  by  handlers  fully  regulated  by  any 
Federal  order  is  classified  and  priced  as 
Class  I  milk  and  is  not  used  as  an  offset 
for  any  other  payment  obligation  under 
any  order,  applicable  at  the  location  of 
the  nearest  unregulated  supply  plants 
from  which  an  equivalent  volume  was 
received  at  the  current  month’s  Class  I- 
Class  in  price  difference; 

ft  ft  ft  ft  ft 

(j)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  51.00  (but  not  more  than 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
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hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are 
allocated  to  Class  I  use  pursuant  to 
§  1139.43(d); 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1139.76(a)(l)(v)  or  (c);  and 

(l)  For  pool  plants  that  transfer  bulk 
concentrated  fluid  milk  products  to 
other  pool  plants  and  other  order  plants, 
add  or  subtract  the  amount  per 
hundredweight  of  any  class  price 
change  from  the  previous  month  that 
results  from  any  inventory 
reclassification  of  bulk  concentrated 
fluid  milk  products  that  occurs  at  the 
transferee  plant.  Any  such  applicable 
class  price  change  shall  be  applied  to 
the  plant  that  used  the  concentrated 
milk  in  the  event  that  the  concentrated 
fluid  milk  products  were  made  from 
bulk  unconcentrated  fluid  milk 
products  received  at  the  plant  during 
the  prior  month. 

$1139.61  [Amended] 

10.  Section  1139.61(a)  is  amended  by 
changing  the  reference  "(a)  through  (g),*’ 
to  read  "(a)  through  (g)  and  (j)  and  (k),”. 

11.  Section  1139.76  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and 
(a)(l)(v)  and  by  adding  a  new  paragraph 
(c)  to  read  as  follows: 

$1139.76  Payments  by  a  handler 
operating  a  partially  regulated  distributing 
plant 

*  *  *  •  * 

(a)  *  *  * 

(1)  *  *  * 

(iii)  Subtract  the  pounds  of 
reconstituted  milk  that  are  made  from 
nonfluid  milk  products  and  which  are 


then  disposed  of  as  route  disposition  in 
the  marketing  area  from  the  partially 
regulated  distributing  plant; 

•  *  *  *  * 

(v)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  labeled 
reconstituted  milk  included  in 
paragraph  (a)(l)(iii)  of  this  section  by 
the  difference  between  the  Class  I  price 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  less  $1.00 
(but  not  to  be  less  than  the  Class  in 
price)  and  the  Class  HI  price.  For  any 
reconstituted  milk  that  is  not  so  labeled, 
the  Class  I  price  shall  not  be  reduced  by 
$1.00.  Alternatively,  for  such 
disposition,  payments  may  be  made  to 
the  producer-settlement  fund  of  the 
order  regulating  the  producer  milk  used 
to  produce  the  nonfluid  milk 
ingredients  at  the  difference  between 
the  Class  I  price  applicable  under  the 
other  order  at  the  location  of  the  plant 
where  the  nonfluid  milk  ingredients 
were  processed  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price.  This  payment  option  shall  apply 
only  if  a  majority  of  the  total  milk 
received  at  the  plant  that  processed  the 
nonfluid  milk  ingredients  is  regulated 
under  one  or  more  Federal  orders  and 
payment  may  only  be  made  to  the 
producer-settlement  fund  of  the  order 
pricing  a  plurality  of  the  milk  used  to 
produce  the  nonfluid  milk  ingredients. 
This  payment  option  shall  not  apply  if 
the  source  of  the  nonfluid  ingredients 
used  in  reconstituted  fluid  milk 
products  cannot  be  determined  by  the 
market  administrator. 
***** 

(c)  Any  handler  may  elect  partially 
regulated  distributing  plant  status  for 
any  plant  with  respect  to  receipts  of 
nonfluid  milk  ingredients  assigned  to 
Class  I  use  under  §  1139.43(d). 

Payments  may  be  made  to  the  producer- 


settlement  fund  of  the  order  regulating 
the  producer  milk  used  to  produce  the 
nonfluid  milk  ingredients  at  the 
difference  between  the  Class  I  price 
applicable  under  the  other  order  at  the 
location  of  the  plant  where  the  nonfluid 
milk  ingredients  were  processed  (but 
not  to  be  less  than  the  Class  III  price) 
and  the  Class  III  price.  This  payment 
option  shall  apply  only  if  a  majority  of 
the  total  milk  received  at  the  plant  that 
processed  the  nonfluid  milk  ingredients 
is  regulated  under  one  or  more  Federal 
orders  and  payment  may  only  be  made 
to  the  producer-settlement  fund  of  the 
order  pricing  a  plurality  of  the  milk 
used  to  produce  the  nonfluid  milk 
ingredients.  This  payment  option  shall 
not  apply  if  the  source  of  the  nonfluid 
ingredients  used  in  reconstituted  fluid 
milk  products  cannot  be  determined  by 
the  market  administrator. 

12.  Section  1139.85  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$  1 1 39.85  Assessment  for  order 
administration. 

***** 

(b)  Receipts  of  concentrated  fluid  milk 
products  from  unregulated  supply 
plants  and  receipts  of  nonfluid  milk 
products  assigned  to  Class  I  use 
pursuant  to  §  1139.43(d)  and  other 
source  milk  allocated  to  Class  I  pursuant 
to  §  1139.44(a)(7)  and  (a)(ll)  and  the 
corresponding  steps  of  §  1139.44(b), 
except  such  other  source  milk  that  is 
excluded  from  the  computations 
pursuant  to  §  1139.60  (e)  and  (g);  and 
***** 

Dated:  April  20. 1993. 

Kenneth  C.  Clayton, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 

|FR  Doc.  93-9799  Filed  5-10-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Extension  Service  (ES) 

Rural  Technology  and  Cooperative 
Development  Grants  Program;  Fiscal 
Year  1993;  Request  for  Proposals; 
Application  Guidelines 

AGENCY:  Extension  Service,  USDA. 
ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Ted  Maker,  202-720-7185. 

Program  Description 

(a)  Purpose 

Proposals  are  requested  from  qualified 
non-profit  institutions  for  the  purpose  of 
awarding  competitive  grants  for  fiscal 
year  1993  to  establish  and  operate 
centers  for  rural  technology  or  for 
cooperative  development.  The  authority 
for  this  program  is  contained  in  section 
2347  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
Public  Law  101-624,  7  U.S.C.  1932(f). 
The  Program  is  Administered  by  the 
Extension  Service  (ES)  of  the  U.S. 
Department  of  Agriculture  (USDA). 
Under  the  program,  ES  will  award 
competitive  grants  to  non-profit 
institutions  for  the  purpose  of  enabling 
such  institutions  to  establish  and 
operate  centers  for  rural  technology  or 
cooperative  development. 

Available  Funding 

For  fiscal  year  1993,  $1  million  is 
available  for  the  Program.  Individual 
grants  may  be  awarded  in  amounts 
ranging  from  $50,000  to  a  maximum  of 
$960,000.  Grants  under  this  program 
may  defray  up  to  75  percent  of  the 
administrative  costs  incurred  by 
awardees  to  carry  out  projects  for  which 
grants  are  made.  For  the  purpose  of 
determining  the  non-Federal  share  of 
such  costs,  consideration  will  be  given 
to  contributions  in  cash  and  in  kind, 
fairly  evaluated,  including  but  not 
limited  to  premises,  equipment,  and 
services. 

(c)  Eligibility 

Proposals  are  invited  from  non-profit 
institutions  as  defined  below. 

In  addition  to  the  above,  an  applicant 
must  qualify  as  a  responsible  applicant 
in  order  to  be  eligible  for  a  grant  award 
under  the  Program.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
following  standards: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  any  to  be 
obtained  through  subagreements  (s)); 


(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property  and  other  assets; 

(4)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  government;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

(dj  Definitions 

For  the  purpose  of  awarding  grants 
under  this  Program,  the  following 
definitions  are  applicable. 

(1)  "Administrative  costs”  means  the 
total  of  direct  and  indirect  costs,  as 
defined  in  the  Departmental  Assistance 
Regulations,  related  to  the  establishment 
and  operation  of  a  center  under  this 
program; 

(2)  "Awarding  official”  means  the 
Administrator  of  the  Extension  Service. 

(3)  "Grant”  means  the  award  by  the 
Administrator  to  a  grantee  for  the 
purpose  of  enabling  nonprofit 
institutions  to  establish  and  operate 
centers  for  rural  technology  or 
cooperative  development; 

(4)  "Grantee”  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded; 

(5)  "Nonprofit  institution”  means  any 
organization  or  institution,  including  an 
accredited  institution  of  higher 
education,  no  part  of  the  net  earnings  of 
which  inures  or  lawfully  inure  to  the 
benefit  of  any  private  shareholder  or 
individual; 

(6)  "Peer  review  panel”  means  the 
appropriate  employees  of  the  U.S. 
Department  of  Agriculture; 

(7)  "Project”  means  the  particular 
activity  within  the  scope  of  the  Program 
as  identified  herein; 

(8)  "Project  director”  means  an 
individual  who  is  responsible  for  the 
technical  direction  of  the  project,  as 
designated  by  the  grantee  in  the  grant 
proposal  and  approved  by  the 
Administrator; 

(9)  "Project  period”  means  the  total 
time  approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant  proposal 
or  approved  portions  thereof; 

(10)  "United  States”  means  the 
several  states,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  other  territories  and  possessions  of 
the  United  States. 


Proposal  Preparation 

(a)  Proposal  Cover  Page 

Title  of  Proposal. 

(1)  The  title  of  the  proposal  must  be 
brief  (80-character  maximum)  yet 
represent  the  major  thrust  of  the  project. 

(2)  Other  information. 

Also  include  the  following 

information  on  the  proposal  cover  page: 

(A)  Name,  address,  telephone  and  fax 
numbers  of  applicant  and  Project 
Director. 

(B)  Signatures  and  date. 

The  cover  page  must  contain  the 
original  signatures  of  the  Project 
Director  and  the  Authorized 
Organizational  Representative  who 
possesses  the  necessary  authority  to 
commit  the  entity’s  time  and  other 
relevant  resources. 

(b)  Project  Summary 

Each  proposal  must  contain  a  project 
summary  which  may  not  exceed  2  pages 
in  length.  The  project  summary  should 
contain  the  following: 

(1)  Overall  project  goal(s)  and 
supporting  objectives; 

(2)  A  brief  description  of  the  plans  to 
accomplish  project  goal(s);  and 

(3)  Relevance  or  significance  of  the 
project  to  rural  economic  development. 

(c)  Project  Description 

The  specific  aims  of  the  project  must 
be  included  in  all  proposals.  The  text  of 
the  project  description  may  not  exceed 
15  pages  and  must  contain  the  following 
components: 

(1)  Introduction. 

A  clear  statement  of  the  goal(s)  and 
supporting  objectives  of  the  proposed 
project  should  preface  the  project 
description. 

(2)  Background  and  Existing 
Situation. 

Provide  a  detailed  description  giving 
rise  to  the  need  for  the  effort  in  the 
proposed  project. 

(3)  Project  Plan. 

Applicants  shall  submit  a  plan  for  the 
establishment  and  operation  by  the 
applicant  of  a  center  for  rural 
technology  or  cooperative  development. 

Such  a  plan  shall  contain  the 
following  elements: 

(A)  A  provision  substantiating  that  the 
center  will  effectively  serve  rural  areas 
in  the  United  States  by  creating  job 
opportunities,  strengthening  existing 
rural  business,  and  demonstrating 
innovative  methods  to  deliver  services. 

(B)  A  provision  substantiating  that  the 
primary  objective  of  such  center  will  be 
to  improve  the  economic  condition  of 
rural  areas  by  promoting  the 
development  (through  technological 
innovation,  cooperative  development, 
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and  adaptation  of  existing  technology) 
and  commercialization  of: 

(i)  New  services  and  products  that  can 
be  produced  or  provided  in  rural  areas; 

(li)  New  processes  that  can  be  utilized 
in  the  production  of  products  in  rural 
areas;  and 

(iii)  New  enterprises  that  can  add 
value  to  on-farm  production  through 
processing  and  marketing. 

(C)  A  description  of  the  activities  that 
the  center  will  carry  out  to  accomplish 
the  objective  of  improving  rural 
economic  conditions  in  rural  areas  to  be 
served  by  the  center,  including,  but  not 
limited  to  the  following: 

(i)  Programs  for  technology  research, 
investigations,  and  basic  feasibility 
studies  in  any  held  or  discipline  for  the 
purpose  of  generating  principles,  facts, 
technical  knowledge,  new  technology, 
or  other  information  that  may  be  useful 
in  rural  industries,  cooperatives, 
agribusinesses,  and  other  persons  or 
entities  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services; 

(ii)  Programs  for  the  collection, 
interpretation,  and  dissemination  of 
principles,  facts,  technical  knowledge, 
new  technology  or  other  information 
that  may  be  useful  to  rural  industries, 
cooperatives,  agribusinesses,  and  other 
persons  in  the  development  and 
commercialization  of  new  products, 
processes,  or  services; 

(iii)  Programs  providing  training  and 
instruction  for  individuals  with  respect 
to  the  development  (through 
technological  innovation,  cooperative 
development,  and  adaption  of  existing 
technology)  and  commercialization  of 
new  products,  processes,  or  services; 

(iv)  Programs  providing  loans  and 
grants  to  individuals,  small  businesses 
and  cooperatives  for  purposes  of 
generating  evaluating,  developing,  and 
commercializing  new  products, 
processes,  or  services; 

(v)  Programs  providing  technical 
assistance  and  advisory  services  to 
individuals,  small  businesses, 
cooperatives,  and  individuals  for 
purposes  of  developing  and 
commercializing  new  products, 
processes,  or  services;  and 

(vi)  Programs  providing  research  and 
support  to  individuals,  small 
businesses,  cooperatives  and  industries 
for  the  purposes  of  developing  new 
agricultural  enterprises  to  add  value  to 
on-farm  production  through  processing 
or  marketing. 

(D)  A  description  of  the  contributions 
that  the  activities  described  above  are 
likely  to  make  the  improvement  of  the 
economic  conditions  of  the  rural  areas 
for  which  such  a  center  will  provide 
services. 


(E)  Provisions  substantiating  that  the 
center,  in  carrying  out  the  activities 
described  above,  will  seek,  where 
appropriate,  the  advice,  participation, 
expertise,  and  assistance  of 
representatives  of  business,  industry, 
educational  institutions,  and  the 
Federal,  State  and  local  governments. 

(F)  Provisions  ensuring  the  center 

(i)  Will  consult  with  any  college  or 
university  administering  any  program 
under  title  V  of  the  Rural  Development 
Act  of  1972  in  the  State  in  which  such 
center  is  located;  and 

(ii)  Will  cooperate  with  such  college 
or  university  in  the  coordination  of  such 
activities  and  such  programs. 

(G)  Provisions  that  the  center  will 
strive  for  self-sufficiency  by  taking  all 
practicable  steps  to  develop  continuing 
sources  of  financial  support  for  such 
center,  particularly  from  sources  in 
private  sector. 

(H)  Provisions  for 

(i)  Evaluating  and  monitoring  of 
center  activities  by  the  institution 
operating  the  center;  and 

(ii)  Accounting  for  money  received  by 
the  institution  under  this  section. 

(I)  Provisions  ensuring  that  the  center 

will  pursue  the  optimal  application  of 
technology  and  cooperative 
development  in  rural  areas,  especially 
those  areas  affected  by  adverse 
agricultural  economic  conditions 
through  the  establishment  of 
demonstration  projects  and  subcenters 
for  __ 

(i)  Rural  technology  development 
where  the  technology  can  be 
implemented  by  communities, 
community  colleges,  businesses, 
cooperatives,  and  other  institutions;  or 

(ii)  Cooperative  development  where 
such  development  can  be  implemented 
by  cooperatives  to  improve  local 
economic  conditions. 

(4)  Evaluation.  Give  specific 
evaluation  objectives  including  impact 
factors  and  indicators  of  effectiveness 
and  efficiency  in  accomplishing 
objectives. 

(d)  Collaborative  Arrangements 

If  the  nature  of  the  proposed  project 
requires  collaboration  or 
subcontractural  arrangements  with  other 
entities,  the  applicant  must  identify  the 
collaborator/subcontractor  and  provide 
a  full  explanation  of  the  nature  of  the 
relationship. 

(e)  Project  Management  and  Personnel 

Provide  a  management  plan  for  the 
project,  and  describe  the  skills, 
qualifications  and  experience  of  key 
project  personnel  who  will  be  involved. 


(f)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  binding  sources,  including  Federal 
funds  and  non-Federal  matching  funds, 
and  itemize  costs  by  the  following  line 
items:  Personnel  costs,  equipment, 
material  and  supplies,  travel  and  all 
other  costs. 

Funds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  is  not  prohibited  under 
any  applicable  Federal  statute.  Salaries 
of  project  personnel  who  will  be 
working  on  the  project  may  be  requested 
in  proportion  to  the  effort  that  they  will 
devote  to  the  project. 

Proposal  Submission 

(a)  What  to  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

(b)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  postmarked  by  June  21, 
1993,  and  sent  to  the  address  below. 
Hand-delivered  proposals  must  be 
submitted  by  June  21, 1993  to  an 
express  mail  or  courier  service  or 
brought  to  the  following  address: 
Extension  Service — USDA,  Cooperative 
Funds  Division,  Cotton  Annex,  2nd 
Floor  Mez.,  300  12th  Street  SW., 
Washington.  DC  20250-0900. 

Proposal  Review,  Evaluation,  and 
Disposition 

(a)  Proposed  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  will 
be  eliminated  from  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  and  recognized 
specialists  in  the  areas  covered  by  the 
proposals  received.  The  peer  review 
panel  and  specialists  will  be  selected 
and  organized  to  provide  maximum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals  ana  shall  be 
comprised  entirely  of  Department 
employees.  Proposals  will  be  ranked 
and  support  levels  will  be 
recommended  by  the  panel  within  the 
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limitation  of  total  funding  available  in 
fiscal  year  1993. 

(b)  Evaluation  Criteria 

(1)  In  evaluating  proposals,  the  peer 
review  panel  and  the  awarding  official 
will  take  into  account  the  degree  to 
which  the  proposal: 

(A)  Demonstrates  the  capability  to 
transfer,  for  practical  application  in 
rural  areas,  the  technology  generated  at 
such  centers  and  the  ability  to 
commercialize  products,  processes, 
services,  and  enterprises  in  such  rural 
areas: 

(B)  Will  effectively  serve  in  rural  areas 
that  have — 

(1)  Few  rural  industries  and 
agribusinesses; 

(ii)  High  levels  of  unemployment  or 
underemployment; 

(iii)  High  rates  of  outmigration  of 
people,  businesses,  and  industries;  and 

(iv)  Low  levels  of  per  capita  income; 
and 

(C)  Will  contribute  the  most  to  the 
improvement  of  economic  conditions  of 
rural  areas. 

(2)  Additional  criteria  for  selecting 
proposals  are  as  follows: 

(A)  The  extent  to  which  the  proposal 
is  responsive  to  issues  associated  with 
identified  national  needs  and  priorities, 
including  those  that  may  be 
interdisciplinary  in  nature; 

(B)  The  extent  to  which  the  proposal 
has  the  potential  for  improving 
effectiveness,  efficiency,  or 
appropriateness  of  educational 
programs; 

(C)  The  degree  to  which  the  proposal 
demonstrates  originality,  practicality, 
and  creativity  in  developing  and  testing 
innovative,  effective  solutions  to 
existing  or  anticipated  issues  or 
problems  of  targeted  audiences; 

(D)  The  degree  to  which  the  proposal 
is  adequate,  sound,  and  appropriate  to 
rural  economic  development; 

(E)  The  expected  results  of  the  project, 
including  plans  for  demonstrating  and 
sharing  information  with  governmental 
and  nongovernmental  entities; 

(F)  The  extent  to  which  the  applicant 
proposes  cooperation  with  the  programs 
of  other  entities; 

(G)  The  experience,  qualifications, 
competence,  and  availability  of 
personnel  to  direct  and  carry  out  the 
project; 

(H)  The  extent  to  which  the  applicant 
is  committing  resources  to  the  project. 

(c)  Proposal  Disposition 

When  the  peor  review  panel  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 


Official  that  the  project  be  (a)  approved 
for  support  from  currently  available 
funds  or  (b)  declined  due  to  insufficient 
funds  or  unfavorable  review.  USDA 
reserves  the  right  to  negotiate  with  the 
Project  Director  and/or  the  submitting 
entity  regarding  project  revisions  (e.g., 
reductions  in  scope  of  work),  funding 
level,  or  period  of  support  prior  to 
recommending  any  project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

SUPPLEMENTARY  INFORMATION: 

(a)  Programmatic  Contact 

For  additional  information  on  the 
program,  please  contact:  Dr.  Ted  Maher, 
U.S.  Department  of  Agriculture, 
Extension  Service,  14th  &  Independence 
Avenue,  SW.,  Room  3901-South 
Building,  Washington,  DC  20250-0900. 
(202)  720-7185 

(b)  Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  this  notice,  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  and  5  CFR  part 
1320.  Public  reporting  burden  for  the 
information  collections  contained  in 
this  notice  is  estimated  to  be  4  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  any  comments  on 
this  notice  to  the  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
rm.  404-W,  Washington,  DC  20250;  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(OMB  document  No.  05270011), 
Washington,  DC  20503. 

(c)  Grant  Awards 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  this  solicitation  and  application 
guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  be  not  later  than  September 
30,  1993. 

All  funds  granted  under  the  Program 
shall  be  expended  soleiy  for  th8  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 


conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department’s  Federal  assistance 
regulations. 

(d)  Obligation  of  the  Federal 
Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

(e)  Other  Applicable  Federal  Statutes 
and  Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  grants  awarded 
under  the  Program.  These  include,  but 
are  not  limited  to  the  following: 

7  CFR  part  IB — USDA  Implementation 
of  the  National  Environmental  Policy 
Act; 

7  CFR  part  3 — USDA  implementation  of 
OMB  Circular  A-129  regarding  debt 
collection; 

7  CFR  part  1.1 — USDA  implementation 
of  the  Freedom  of  Information  Act; 

7  CFR  part  15,  Subpart  A — USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964; 

7  CFR  part  3015 — USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
Circular  Nos.  A-110,  A-21,  and  A- 
122)  and  incorporating  provisions  of 
31  U.S.C.  6301-6308  (formerly,  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Pub.  L.  95- 
224),  as  well  as  general  policy 
requirements  applicable  to  recipients 
of  Departmental  financial  assistance; 

7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments; 

7  CFR  part  3017,  as  amended — USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  part  3018— USDA 
implementation  of  New  Restrictions 
on  Lobbying.  Imposes  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

29  U.S.C.  794,  section  504- 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15B  (USDA  implementation  of 
the  statute),  prohibiting 
discrimination  based  upon  physical 
or  mental  handicap  in  Federally 
assisted  programs;  and 
35  U.S.C.  200  et  seq. — Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
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small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  part  401). 


Done  at  Washington,  DC,  on  March  19, 
1993. 

Myron  D  Johnsrud, 

Administrator,  Extension  Service. 

(FR  Doc.  93-11128  Filed  5-10-93;  8:45  am] 
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Title  3 —  Proclamation  6559  of  May  7,  1993 

The  President  Mother’s  Day,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

For  more  than  half  a  century,  Americans  have  celebrated  Mother’s  Day 
on  the  second  Sunday  in  May.  On  this  day,  we  honor  our  mothers  and 
reflect  on  the  many  hours  of  love  and  care  they  have  devoted  to  our  lives. 

Mothers  are  the  cornerstone  of  our  communities.  As  caregivers,  community 
activists,  teachers,  leaders,  and  business  professionals,  they  serve  as  role 
models  and  inspirations  for  our  achievements.  Their  tireless  devotion  to 
the  family  nourishes  us  as  individuals  and  enriches  our  Nation. 

Throughout  life,  a  mother  is  a  teacher,  a  nurturer,  a  supporter,  and  a  source 
of  strength.  Our  mothers  instill  in  us  strong  values  and  the  confidence 
to  dream  big  dreams.  With  their  encouragement  and  support,  we  can  pursue 
our  dreams  and  make  them  come  true. 

Mothers  enrich  our  lives  in  so  many  ways.  Whether  biological,  foster,  or 
adoptive,  a  mother  holds  an  enduring  place  in  our  hearts;  a  mother’s  love 
transcends  all  differences  and  divisions.  We  admire  the  energy,  strength, 
and  conviction  of  our  mothers,  and  we  honor  their  dedication  to  helping 
others.  As  we  celebrate  Mother’s  Day,  let  us  cherish  their  gifts  of  selflessness 
and  love. 

In  recognition  of  the  contributions  of  all  mothers  to  their  children  and 
to  the  Nation,  the  Congress,  by  a  joint  resolution  approved  May  8,  1914 
(38  Stat.  770),  has  designated  the  second  Sunday  in  May  each  year  as 
“Mother’s  Day”  and  requested  the  President  to  call  for  its  appropriate  observ¬ 
ance. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  request  that  Sunday,  May  9,  1993,  be  observed  as 
Mother’s  Day.  I  direct  Government  officials  to  display  the  flag  of  the  United 
States  on  all  Federal  Government  buildings,  and  I  urge  all  citizens  to  display 
the  flag  at  their  homes  and  other  suitable  places  on  that  day. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


IFR  Doc.  93-11319 
Filed  5-10-93;  9.24  am) 
Billing  code  3195-01-P 
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Proclamation  6560  of  May  7,  1993 

Be  Kind  to  Animals  and  National  Pet  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Throughout  our  history,  animals  have  played  an  important  part  in  our  lives. 
In  colonial  times,  we  relied  on  animals  to  carry  us  and  our  belongings 
over  great  distances  to  our  frontier  homesteads.  When  we  arrived,  they 
worked  with  us,  sustained  us,  and  helped  us  earn  a  living.  Today,  animals 
still  help  us  in  our  economic  lives,  but  they  have  taken  on  a  greater  role 
as  our  guardians  and  companions. 

We  celebrate  this  week  in  order  to  remember  the  many  ways  that  animals 
help  us.  By  serving  as  guides,  animals  aid  the  blind.  As  lookouts  and 
detectives,  animals  assist  in  our  military,  customs,  and  law  enforcement 
efforts.  As  friends  and  companions,  pets  befriend  our  children,  ease  the 
loneliness  of  the  elderly  and  the  ill,  and  entertain  our  families  in  our 
daily  lives.  We  also  salute  the  veterinary  professionals  and  animal  protection 
organizations  that  help  us  provide  food,  shelter,  and  medical  care  for  animals 
and  pets. 

Together  with  all  the  creatures  of  the  world,  human  beings  are  a  part 
of  nature.  Just  as  we  must  respect  our  environment,  we  must  treat  animals 
kindly.  In  recognition  of  this,  the  Congress,  by  Public  Law  102-504,  has 
designated  the  week  of  May  2  through  May  8,  1993,  as  “Be  Kind  to  Animals 
and  National  Pet  Week”  and  has  authorized  and  requested  the  President 
to  issue  a  proclamation  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  May  2  through  May  8,  1993, 
as  Be  Kind  to  Animals  and  National  Pet  Week.  I  urge  the  people  of  the 
United  States  to  observe  this  week  with  the  appropriate  ceremonies  and 
activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 

[FR  Doc.  93-11331 
Filed  5-10-93;  10:34  am) 
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